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4. Whether the District Court erred in instructing the jury that the 
appellant could be convicted, even though he believed the matter he 
placed in the mail was not obscene, and even though he acted upon advice 


of counsel that his actions in that regard were legal. 


5. Whether the District Court erred in admitting Government's 
exhibits into evidence at the trial when there was not proved a continuity 
of possession of said exhibits and timely objection was made by the 


appellant. 


6. Whether the District Court erred in failing to suppress on pre- 
trial motion certain evidence from use at the trial, and admitting said 
matter into evidence over the appellant's objections when said evidence 
was seized from the appellant's place of business upon his arrest pur- 
suant to a warrant of arrest, which warrant was supported by an affidavit 
which was insufficient on its face to assert probable cause for the appel- 
lant's arrest and incidental search and there was no search warrant 


issued. 


7. Whether the District Court erred in failing to dismiss the 
indictment upon pre-trial motion of the appellant. 


8. Whether the appellant was denied the protection of the First, 
Fourth, Fifth and Sixth Amendments to the Constitution of the United 


States of America. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 


1. Whether the District Court erred in failing to require the gov- 
ernment to prove what matter would constitute "contemporary community 
standards" in the District of Columbia in the fields of art, nudism, 
photography, or in failing to allow the appellant to prove to the jury what 
matter would constitute "contemporary community standards" in the 
District of Columbia in those fields, when the appellant offered in evi- 
dence a collection of nudist magazines and periodicals, which the 
Supreme Court has held to be not obscene, and mailable, and which are 
available for sale at public newsstands in the District of Columbia, and 
other matter containing nude photographs, such as Time Magazine, Life 
Magazine, National Geographic Magazine, collections of photographs of 
art displays, in the Metropolitan Museum of New York, Phillips Gallery 
of Washington, D. C., Corcoran Gallery of Washington, D. C., Museum of 
Modern Art of New York, the National Gallery of Art of Washington, 

D. C., and Nude Anthologies and Art History, works of artists available 
in the District of Columbia, examples of Greek Art, The Encyclopaedia 
Britannica, and various other items pertaining to general fields and 


topics, all containing photographs of nudes. 


2. Whether the District Court erred in refusing to allow expert 
witnesses presented by the defense to testify regarding what, in their 
opinion, consisted of "contemporary community standards" in the Dis- 
trict of Columbia in those fields, or to testify as to the expert witnesses’ 
Opinion on obscenity of each individual exhibit in evidence and upon what 


basis that opinion was formed. 


3. Whether the District Court erred in refusing to instruct the 


jurors that the effect of the photographs in evidence upon children, or 


particularly susceptible groups, is not decisive. 


(ii) 


4. Whether the District Court erred in instructing the jury that the 
appellant could be convicted, even though he believed the matter he 
placed in the mail was not obscene, and even though he acted upon advice 


of counsel that his actions in that regard were legal. 


5. Whether the District Court erred in admitting Government's 
exhibits into evidence at the trial when there was not proved a continuity 
of possession of said exhibits and timely objection was made by the 


appellant. 


6. Whether the District Court erred in failing to suppress on pre- 
trial motion certain evidence from use at the trial, and admitting said 
matter into evidence over the appellant's objections when said evidence 
was seized from the appellant's place of business upon his arrest pur- 
suant to a warrant of arrest, which warrant was supported by an affidavit 
which was insufficient on its face to assert probable cause for the appel- 
lant's arrest and incidental search and there was no search warrant 


issued. 


7. Whether the District Court erred in failing to dismiss the 
indictment upon pre-trial motion of the appellant. 


8. Whether the appellant was denied the protection of the First, 
Fourth, Fifth and Sixth Amendments to the Constitution of the United 
States of America. 
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v. 


UNITED STATES OF AMERICA, 
_ Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant was indicted in a thirty-one count indictment for 
alleged violations of Title 18 U.S.C. Section 1461 in that in twenty-seven 
counts appellant was charged with knowingly distributing circulars 


through the mails giving information where, how and from whom and by 
what means obscene materials could be obtained and in four counts appel- 
lant was charged with knowingly sending through the mails obscene 
material, namely art photographs of nude males and females and an art 
book, "Classic Style." 
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The United States District Court for the District of Columbia had 
jurisdiction over this case. Appellant has timely filed notice of appeal. 
This court has jurisdiction of this appeal under Title 28 U.S.C. Section 
225. 


STATEMENT OF THE CASE 


The Indictment, Conviction and Sentence 


The appellant, Herman L. Womack, was indicted in a thirty-one 
count indictment with violating Title 18 U.S.C. Section 1461; twenty-seven 
counts of which involved the appellant knowingly distributing circulars 
giving information where, how, from whom and by what means obscene 
material could be obtained and in four counts, namely 5th, 12th, 20th and 
3ist, with knowingly using the mails for conveying obscene matter. At 
the trial, counts 9 and 31 were dismissed by the Court upon motion of the 
Government at the close of the Government's case, and appellant was 
convicted by the jury on all of the remaining counts of the indictment on 
March 21, 1960. Thereafter, on April 14, 1960 the appellant was sentenced 
by Judge Holtzoff of the United States District Court for the District of 
Columbia, to serve a sentence of from one to three years imprisonment on 
each count of which he was convicted, said sentences to run concurrently. 
Notice of Appeal to the United States Circuit Court of Appeals for the Dis- 
trict of Columbia was filed April 14, 1960 and the appellant was enlarged 
on bail-bond in the amount of $5,000 pending said appeal. 


The Proceedings in the Trial Court 
The appellant was arrested on January 5, 1960 at his place of busi- 


ness, a printing plant in the District of Columbia, pursuant to a warrant 
of arrest issued by the United States Commissioner and appellant's place 
of business at that time was searched and certain of appellant's property 
was seized by the Postal Inspectors who accompanied the U. S. Marshal 
executing the warrant of arrest. There was no search warrant issued for 
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appellant's premises. Thereafter, the appellant was indicted herein and 
on January 14, 1960 was arraigned and entered a plea of not guilty to the 
indictment. Appellant then filed a motion to suppress from evidence and 
return to the appellant his property seized at the time of his arrest 
which motion was heard by the United States District Court, Judge 
Holtzoff, and granted in part and denied in part. The appellant also filed 
a motion to dismiss the indictment under the Ist, 5th and 6th Amend- 
ments to the Constitution of the United States of America and a motion to 
produce evidence for inspection and to designate complainants under 
Rule 16 of Federal Rules of Criminal Procedure, which motions were 
heard by Judge Morris of the U.S. District Court for the District of 
Columbia and denied prior to trial. The trial herein was held before 
Judge Holtzoff and a jury from March 14, 1960 through March 21, 1960. 
The Government produced witnesses who testified that they had received 
from the appellant, doing business under a trade name of Continental 
Artists, advertising material giving information where, how and from 
whom and by what means the witnesses could purchase unretouched, un- 
draped, photographs of nude males and females and relative to counts 
16, 29 and 30 of the indictment the advertising circulars were of an art 
instruction book sold by the appellant doing business as "Classic Style." 
The Government also produced as a witness the Postal Inspector in 
charge of the case who testified relative to conversations had with the 
appellant and purchases made from the appellant, and advertising circu- 
lars obtained from the appellant, all obtained through decoy letters. The 
Government produced one adult witness, other than a postal inspector, 
an amateur artist, Mr. Wilhelm, who had purchased nude photographs 
from the appellant. The court admitted into evidence the advertising 
circulars even though the government did not attempt to prove the chain 
of continuity of possession of said exhibits and over the appellant's 


objections timely made. 


The Postal Inspector testified relative to the appellant's knowledge, 


or lack of knowledge, of the offense involved and of conferences held 
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with the appellant and the appellant's then attorney. At the close of the 
Government's case in chief, the Government moved to dismiss counts 9 
and 31 of the indictment. Count 31 involved the purchase of unretouched, 
undraped photographs of female nudes and of appellant's art book 
"Classic Style” by the Postal Inspector using a decoy name. The Govern- 
ment contended, in the admission into evidence of the matter seized from 
the appellant's place of business at the time of his arrest, that it was the 
appellant's future intention to mail similar photographs. The appellant 
called as part of his defense an artist from the District of Columbia who 
testified as to the usage by an artist or an art student of appellant's 
photographs which were in evidence. Appellant also called as witnesses, 
two psychiatrists and two psychologists who testified that in their opinion 
the appellant's photographs in evidence would not appeal to the prurient 
interest of an average person, but who were not allowed by the Court to 
testify as to what basis they used in forming their opinion and as to what 
in their opinion constituted "contemporary community standards" in the 
District of Columbia in the field of art, nudism and photography, and as 
to whether or not the photographs were obscene. The appellant, himself, 
a qualified Doctor of Psychology and of Philosophy, testified on his own 
behalf. The Court refused to allow the appellant to show the jurors what 
constituted "'contemporary community standards" in the District of Co- 
lumbia in the fields here involved, and the Court refused to allow into 


evidence documentary proof showing that the appellant had been advised 


by his then attorney that his activities were legal and that the appellant 


had no criminal intent or knowledge in transacting the deeds for which 
he was indicted. Appellant further testified that his clientele consisted 
of 2471 artists and art students out of a total 2820 purchasers. The 
balance consisting of physicians, teachers, professional photographers, 
psychologists, physical therapists, and anthropologists. The Govern- 
ment offered no rebuttal testimony of expert witnesses, or lay witnesses, 
and the taking of testimony was concluded. 
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Thereafter, arguments to the jury were made and the Court's 
instructions followed. The jury returned with its verdict of guilty on all 
of the counts submitted to the jury on March 21, 1960 and the appellant 
was sentenced on April 14, 1960 by the United States District Court for 
the District of Columbia, Judge Holtzoff, to serve a term of one to three 


years on each of the twenty-nine counts on which he was convicted, said 


sentences to run concurrently. 


On April 14, 1960, the appellant filed Notice of Appeal from said 
judgment of the U.S. District Court for the District of Columbia, and 
the appellant was enlarged on $5,000 bailbond. : 


ARGUMENT 


As appellant views the trial of this case the strongest point to be 
considered by this Court, is what would constitute the "contemporary 
community standards" in the District of Columbia area, in the fields of 
art, nudism, and physique photography. As in every criminal case, the 
Government has the burden of proving beyond a reasonable doubt each 
and every element of the offense charged. In the case of Roth v. United 
States, the Supreme Court of the United States, per Justice Brennan, set 
down the test to be applied in judging obscenity compared with matter 
legitimately treating with sex. This test appears at 354 US. p. 489: 
"Whether to the average person, applying contemporary community 
standards the dominant theme of the material taken as a whole appeals 
to the prurient interests." In this Roth case, wherein the Supreme Court 
considered the constitutionality of Title 18 U.S. Code, Section 1461 prior 
to its 1958 Amendment, the majority clearly defined obscenity, fully and 
thoroughly. The ambit of the statute, then, cannot constitutionally be 
broader than the Court's definition of obscenity. Appellant, however, 
does not argue that the statute treads any narrower path than the Con- 
stitution allows it. Therefore, in any obscenity prosecution, the material 


alleged to be obscene must be compared with and tested against what 
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material constitutes and consists of the contemporary community 
standards of acceptance by the average person. If the alleged obscene 
material does not appeal to the prurient interest of an average normal, 
adult member of the community, it cannot be held to be obscene. In the 
trial of this case the Government at no time attempted to prove to the 
jurors what material would constitute the contemporary community 
standards in the fields of art, nudism, and physique photography. Appel- 
lant attempted to show to the jurors what material would constitute 
pornography and obscenity in these fields, but the Court refused to allow 
the defense to show this type of matter to the jurors. (Tr. p. 281, et seq. 
JA 95, 96). If we assume that the jurors had never viewed pornography, 
how else would they be able to distinguish obscenity from non obscenity, 
if they were not permitted to compare examples of both types of 
materials. The appellant, himself a doctor of philosophy, past college 
professor of art and ethics (Tr. p. 377, et seq., JA 121, 122, 123), anda 
person whom the Court should have qualified as an expert witness in 

this field made a collection of examples of nude photographs, nudist 
magazines, books, works of art, demonstrating materials open for public 
sale in the District of Columbia and materials that are accepted by the 
Post Office and are conveyed through the United States mails (Tr. p. 381, 
et seq., JA 123-132), including Sunshine and Health Magazine, Defendant's 
Exhibit No. 3, for identification; Helios Magazine, Defendant's Exhibit 
No. 6, for identification, (a Danish language Nudist Magazine, which is 


imported into the United States, passing through the Customs censors), 
all of which collection was contained in Defendant's Exhibits for Identi- 
fication, Numbers 2 through 27, which appellant offered into evidence, 


in an attempt to prove what constitutes the contemporary community 
standards, and which the Court refused to admit into evidence (Tr. p. 
389, JA 126); thereby prohibiting the jurors to view any standard what- 
soever in determining what would be tolerated by the average person in 
this field. This action left it entirely to the test of what each individual 
juror in their past actions in life had experienced as the yardstick for 
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the contemporary community standards of tolerance in these fields. 

The Court, surprisingly enough, took the view that nearly all of the 
material which the appellant offered as examples of the contemporary 
community standards were illegal and merely had not been prosecuted. 
Needless to say, the Court was mistaken in that opinion. The Court also 
took the view as stated at a bench conference, that the only persons quali- 
fied to render an opinion as to what material would constitute contemporary 
community standards in this field would be a priest, rabbi or minister. 

The appellant argues that that type of testimony undoubtedly would show 
what the contemporary community standards are for clergymen, but 


would in no manner shed any light upon what material would constitute 


contemporary community standards for the average, normal, adult, 
members of the community. The appellant attempted to show the jurors 
what matter would constitute the contemporary community standards 
through the testimony of four expert witnesses whom the Court did 
recognize as experts in the fields of philosophy, psychology, and psychiatry. 
The Court, however, refused to alfow these expert witnesses to testify as 
to what in their opinions would consist of obscene material in this field, 
applying contemporary community standards (Tr. p. 415, et seq., JA 
138-145), and actually the Court limited the experts’ testimony, pro- 
hibiting the experts from rendering an opinion as to whether or not the 
material which appellant was charged with conveying through the mails 
was obscene. The Court merely permitted the experts to testify as to 
whether or not the material would appeal to the prurient interest of the 
average person. In reference to the last expert witness to testify for 

the defense, Dr. Wladimir Eliasberg, or any of the other expert witnesses, 
the Court refused to allow the appellant to elicit from the expert witness 
the material, or the reasons upon which the experts based their opinion, 
and the Court refused to allow the expert witnesses to render an individual 
opinion as to each of the exhibits in evidence (Tr. p. 541, JA 185), but only 
allowed the experts to testify of their opinions of the exhibits as a group, 
without considering contemporary community standards. Appellant feels 
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that his constitutional rights to a fair trial should override the court's 


attempt to render the defendant a speedy trial. 


The Court further stymied the defense, by interpreting the Supreme 
Court's opinion in the Roth case, as to the effect upon the average person 
of the material taken as a whole, by including children and particularly 
susceptible groups in its interpretations of what constitutes an average 
person. This leads to another point to be considered by this Court in 
this appeal. The Supreme Court in the Roth case, per Justice Brennan, 
354 U.S. at pp. 488, 489, said: "The Hicklin test, judging obscenity by 
the effect of isolated passages upon the most susceptible persons, might 
well encompass material legitimately treating with sex and it must be 
rejected as unconstitutionally restrictive of the freedoms of speech and 
press."" Further, Justice Harlan, in his dissenting opinion, at page 502, 
wrote: "I agree with the Court, of course, that the books must be judged 
as a whole in relation to the normal adult reader."" The District Court, 
however, chose to place its own interpretation upon the Supreme Court's 
usage of the word "average.'’ Throughout the trial and particularly in 
the District Court's instructions (Tr. pp. 573, JA 192; Tr. p. 657, et seq., 
JA 212, 213), the Court included in its interpretation of the average mem- 
ber of the Community, children and particularly susceptible groups. It 
is appellant's position, and the appellant argues that if we are to be con- 
fined to materials which would not appeal to the prurient interest of 
children or particularly susceptible groups, our society is reduced to 
the acceptance of Mother Goose Rhymes as a limit of literature. The 
Court refused to grant appellant's proposed instructions along those 
lines, said instructions having been taken from the text of Roth v. United 


States, and further the Court refused to grant the appellant's request for 


the Court to follow the District Court instructions approved by the Sup- 
reme Court in Roth v. United States (Tr. p. 572, 573; JA 192). The appel- 
lant herein contends and argues that the District Court reverted in effect 
to the Hicklin test in its instructions to the jurors (JA 213). 
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Throughout the trial through the testimony of Postal Inspector 
Harry Simon (Tr. p. 331, et seq., JA 113, 114, 115; Tr. p. 342, JA 116); 
and of the appellant himself, (Tr. p. 402, 405, JA 133, 134, 135; Tr. p. 479, 
JA 162; Tr. p. 481, JA 163; Tr. p. 524, JA 181), and Defendant's Exhibit 
No. 59, the Court was shown that the appellant had been advised by com- 
petent counsel that there was nothing illegal in sending through the mails 
the materials for which he was charged and convicted, that the appellant 
did not believe these materials to be obscene and did not know that they 
were obscene, and that the appellant fully realized that the Postal Inspec- 
tors were receiving copies of everything that the appellant placed in the 
United States Mails. The Court instructed the jurors (Tr. pp. 659, 660; 
JA 213, 214) that these matters were irrelevant following the rulings of 
Rosen v. United States; Schindler v. United States, and Hornick v. United 
States. This permits a man to be convicted of a crime with which he is 
charged with knowingly having committed when he did not know or believe 
that he was committing a crime and certainly had no criminal intent. 
Appellant recognizes that the three cited cases state what the law was 
but appellant asserts that Smith v. California, 361 U.S. 147, should govern 
this particular case and this Court should decide that a man cannot know- 
ingly commit a crime that he does not know, or believe, he is committing. 
On that same point, the Court refused to grant appellant's motions for 
judgment of acquittal of Counts 16, 29, and 30 (Tr. p. 575, JA 193), which 
involves circulars advertising the appellant's art instruction book, "Clas- 
sic Style." This book was never introduced into evidence, although it was 
part of the charge involved in Count 31 of the indictment along with un- 
retouched, nude female photographs. The Court stated that the issue was 
not one of what was being sent through the mail, but one of whether the 


advertisement could be construed by the recipient as giving information 


as to where, how, and from whom, obscene material could be obtained 
(Tr. p. 654; JA 210; Tr. p. 662; JA 215, 216), and leaving the jurors to 
speculate upon the impression of the recipient of the envelopes as to 
their contents. Further, the Court asserted that it would not instruct 
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the jurors that the appellant's advertising material was not obscene, stat- 
ing as basis for the Court's refusal that the recipient could consider the 
advertising material itself as obscene material, rather than merely ad- 
vertisements where, how and from whom obscene material could be 


obtained, as alleged in the different counts of the indictment. 


Appellant argues to this Court that each and every government 
exhibit admitted into evidence, without prior showing of the continuity 
of possession of said exhibits, over appellant's timely objection constituted 
prejudicial error. A perusal of these exhibits will show that in some of 
the exhibits there are parts omitted from the other comparable exhibits. 
Appellant, in advertising and selling the materials here involved had sent 
exactly the same type of advertisement to each prospective purchaser. 
This leads us to the arguments relating to the denial of appellant's pre- 
trial motions to suppress evidence (JA 10) and motion to dismiss the 
complaint (JA 19-33). 


The Government presented this case in double barrel fashion. It 
opened, and fired its first shot, with an obvious attempt to prejudice the 
jurors' minds against the appellant by producing teenage complaining 
witnesses who received advertisements but not photographs from the 
appellant. Its second shot was an attempt by innuendo to convince the 
jurors that the appellant was pandering to homosexuals; "McCarthyism" 
is the new word that has crept into our dictionary to describe this pro- 
cedure. Through the testimony of Postal Inspector Harry Simon (Tr. p. 
316, JA 109); and Postal Inspector James F. Kenny (Tr. p. 224, et seq., 
JA 75-79), the Government introduced letters written by the appellant 


relating to magazines published by the appellant (Tr. p. 228; JA 77), which 


had absolutely nothing to do with the appellant's mail order art photograph 
business, "Continental Artists," or art instruction book, "Classic Style." 
These letters were admitted by the Court as supposedly showing scienter 
of the appellant. We argue to this Court that there could be no showing of 
scienter, contained in these letters, because the letters did not in any way 
refer to the "Classic Style” or "Continental Artists" businesses of the 
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appellant, but only refer to a totally unrelated body builder magazine 


published by the appellant. The contents of the letters were twisted by 
the Government to throw a homosexual issue into the case which the 
appellant was forced to answer (Tr. p. 489; JA 166). This prejudicial 
maneuver, along with the Government's attempt to influence the jurors’ 
minds against the appellant by alleging the appellant was selling nude 
photographs to minors, illustrates the weak position the Government 
held, since the appellant required all purchasers of photographs from 
the appellant to certify their age as over 21 years before delivery was 
made to them. | 


The Government, through the testimony of Postal Inspector Harry 
Simon (Tr. p. 295, JA 101) identified and introduced into evidence certain 
cards (Tr. p. 304, JA 105), and photographs (Tr. p. 307, JA 106), which 
were seized from the appellant's printing establishment at the time of 
the appellant's arrest pursuant to a warrant of arrest. The photographs 
which had been obtained by the appellant through the use of a decoy letter 
(Tr. p. 484, et seq., JA 164), the same procedure followed by the Govern- 
ment in obtaining evidence against this appellant, were admitted in evi- 
dence by the Court to show scienter of the appellant (Tr. p. 311, JA 107) 
and future intent (Tr. p. 652 and 653, JA 209, 210). This warrant of 
arrest was based upon an affidavit-complaint to the U.S. Commissioner 
filed by Postal Inspector Harry Simon which affidavit-complaint appellant 
argues did not state probable cause for the appellant's arrest. The affi- 
davit stated: "On or about August 10, 1959, at Washington, D. C., Herman 
L. Womack did knowingly deposit for mailing or delivery an envelope 
addressed to Paul Jay, Box 100, Wyoming, Delaware, containing lewd, 
lascivious, or indecent pictures; and the undersigned Postal Inspector 
has personal knowledge that the envelope in question bore the return 
address of the Post Office Box rented by the defendant herein and that 
this envelope and the contents were personally received by the under- 
signed through official channels." The first half of the affidavit-complaint 
merely contained a recitation of the charge against the appellant. The 
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Postal Inspector who signed the affidavit-complaint merely stated therein 
that he only had personal knowledge that the envelope bore the appellant's 
return address, and that the Postal Inspector had received the envelope 
and contents through official channels. There is no statement in the affi- 
davit that the Postal Inspector ever viewed the content and considered 
same to be obscene or that the Postal Inspector ever permitted the U. S. 
Commissioner who issued the warrant to view the contents of the envelopes, 
so that the Commissioner could exercise independent, impartial, legal 
judgment whether the contents were or were not obscene. The Postal 
Inspector in the affidavit-complaint did not state that he had personal 
knowledge that the appellant knowingly deposited for mailing or delivery 
an envelope addressed to Paul Jay, Box 100, Wyoming, Delaware, con- 
taining lewd, lascivious or indecent pictures, and, therefore, appellant 
questions upon what basis could the U. S. Commissioner who issued the 
warrant, find probable cause to believe that a crime had been committed, 
by the appellant, on or about August 10, 1959. The decision of the United 
States Supreme Court in Giordenello v. United States, 357 U.S. 480, at 

p. 486, requires personal knowledge that a crime has been committed 
and that there is probable cause to believe that the appellant committed 
that crime to be asserted in the complaint and further, requires that the 
U. S. Commissioner not accept without question the complainant's mere 
conclusion that the person whose arrest is sought has committed a crime. 
The U. S. Commissioner cannot rely upon any presumption that the com- 
plainant had personal knowledge that the crime was committed and that 
there was probable cause to believe that the appellant had committed 

this crime. Therefore, appellant argues that the United States District 
Court should have granted "Defendant's motion to suppress the evidence 
and return same to the defendant."" In addition thereto, appellant refers 
to United States v. Lefkowitz, 285 U.S. 452; United States v. Go-Bart 
Company, 282 U.S. 344; United States v. Gouled, 255 U.S. 298; United 


States v. Morrison, 262 F. (2d) 449. The Court will please bear in mind 


that the investigation of the appellant had been in process for approxi- 
mately ten months prior to his arrest and the appellant, whenever 
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requested to do so, would appear at the Post Office for conferences and 
the postal inspectors had been in the appellant's place of business (Tr. 
p. 530, et seq., JA 182, 183), prior to the appellant's arrest and, there- 
fore, appellant argues this arrest was so designed to allow a search 
incidental to the arrest which search could not have otherwise legally 
been obtained by means of a search warrant. There was no effort made 


to obtain a search warrant to support this evidentiary search and seizure. 


Appellant at pre-trial, filed a two point motion to dismiss the 
indictment (JA 19-33) which was denied. The appellant includes said 
motion in this brief on appeal by reference herein and prays this Court 
to read and consider said motion as part hereof. The first point was 
that the 1958 Amendment to 18 U.S.C. Section 1461 is so vague and 
indefinite that it does not meet the due process requirement of the Fifth 
Amendment or that provision of the Sixth Amendment which entitles the 
accused to be informed of the nature and cause of the accusation, in that 


the provision, as amended: 


""* * * Whoever knowingly uses the mails for the mailing, car- 
riage in the mails, or delivery of anything declared by this 
Section to be non-mailable, or knowingly causes to be delivered 
by mail, according to the direction thereon, or at the place at 
which it is directed to be delivered by the person to whom it 


is addressed, or knowingly takes any said things'from the 
mails for the purpose of circulating or disposing thereof, or 
of aiding in the circulation or disposition thereof, shall be 
fined not more than $5000 or imprisoned not more than five 
years, or both, for the first such offense, and shall be fined 
not more than $10,000 or imprisoned not more than ten years, 
or both, for each such offense thereafter * * *" 


The pertinent parts would read: 


"Whoever * * * knowingly causes to be delivered by mail 
according to the direction thereon, or at the place at which 
it is directed to be delivered by the person to whom it is 
addressed * * *". 


Appellant argues this language is not only vague and indefinite, but it is 
meaningless and unconstitutional since no person would be able to know 


with certainty whether or not he was committing an offense which was 
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violate this provision of the United States Code. Therefore, 18 U.S.C. 
Section 1461, as amended, violates the Fifth and Sixth Amendments to 
the Federal Constitution. 


The second point raised by pre-trial motion to dismiss is that the 
nude art photographs in evidence sent through the mails by the appellant 
are not obscene. Artists, art historians, museum directors and an army 
of college professors dealing with the various arts, have through the ages 
been wholly unable to establish the criteria whereby art may be differen- 
tiated from trash. Any knowledge of the history of art supports the theory 
that there are absolutely no stable criteria by which the photographs in 
question can be declared to be without artistic merit and of no value to 
the practicing artist or art student, persons having a constitutional right 
to receive same correlating appellant's constitutional right to supply 
same. This Court will notice in examining the photographic evidence 
that every model used by the appellant portrayed a plain, simple nude 


figure comparable to those portrayed in Sunshine and Health and other 


nudist magazines, and comparable to the numerous nude photographs 
contained in defendant's exhibits for identification. In no photograph of 
a male nude is there depicted an erection of the male sex organ. In no 
photograph of a male nude is there depicted two models together. In no 
photograph of a male nude is there depicted a sexually inviting pose. The 
government at the trial urged the jurors to believe that when the sex 
organs were depicted in the center of the photograph that this was an 
attempt by the photographer to highlight the sex organ. Any freshman 
student of anatomy knows that the human body, if photographed fully 
erect, with the arms and legs outstretched, and with the circumference 
of a circle drawn by a compass around the extremities of the model, the 
exact center would be placed in the pubic area. Therefore, the govern- 
ment's suggestion is without basis in fact. In no photograph sold by the 
appellant does any model have oil upon any part of his anatomy to high- 
light any feature of the photograph. A comparison with the photographs 
contained in Government's Exhibit 35 demonstrates this aspect. In no 
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photograph sold by the defendant is a model depicted in the process of 


an unnatural act or is there any action depicted in any of said photographs; 
which photographs sold by the appellant to adult artists, art students and 
teachers, etc., must be judged to be exactly what they were intended for, 
substituting for live models for use of artists, art students, etc, (Tr. p. 
370, et seq., JA 119-121). As indicated by the testimony of defendant's 
witness, Henry Papaso, these photographs are just as much a part of an 
artist's or art student's materials as an art booklet, a book on art instruc- 
tion, oil paints, brushes and canvas, and are constitutionally protected 
under Roth v. United States. The District Court's charge, (Tr. p. 658, 

JA 213) "The jury must judge the material by present day standards of 
the community. The jury must ask itself 'does the material offend the 
common conscience of the community by present day standards’ ", pro- 
hibited the jurors from viewing the photographs admitted in evidence in 
that light. This charge by the District Court amounted to the equivalent 
of that which "offends the sense of propriety, morality, and decency" of 
the average person of the community; the charge which caused the Solici- 
tor General to confess error in Mounce v. United States, 355 U.S. 180, 
appellant argues, constituted error herein. Even the confused jurors, 
(Tr. p. 668, 669; JA p. 217) were further denied clarification of this 
point. The additional adjectives adding nothing to the averment that the 
matter appellant mailed was "obscene," Roth case, page 491. Therefore, 
upon judicial consideration, the appellant's nude art photographs when 
legally analyzed, cannot be found to be obscene; and the circulars ad- 
vertising same cannot be found to be obscene, as a matter of law, since 


nudes, per se, are not obscene, Parmelee v. United States. 
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CONCLUSION 


Appellant urges this Court, upon consideration of the points raised 
in this appeal, to reverse the judgment of the United States District Court 
for the District of Columbia and direct said Court to enter a judgment of 
acquittal, upon the ground the appellant's nude art photographs are not 
obscene as a matter of law. In the alternative, appellant urges this Court 
to reverse the judgment of the United States District Court for the District 
of Columbia and remand this case with instructions to the lower Court, to 
grant to the appellant a new trial wherein the illegally seized evidence 
would be suppressed from use as evidence in said new trial, and the 
Government would be required to prove what matter would constitute 
"contemporary community standards” in these fields or the appellant 
would be allowed to prove same as part of his defense and be permitted 
to interrogate the expert witnesses as to what they used as a basis for 
their opinions on obscenity, or non-obscenity, of each exhibit introduced 
in evidence at said new trial. Appellant urges this Court to judicially 
declare him to be a past professor of Art and Ethics now engaged in the 
business of supplying photographic models to artists and art students, 


persons having a legitimate use for same, and a constitutional right to 


obtain same; and not a lewd, lecherous pornographer purveying obscene 
matter through the United States Mail. 


Respectfully submitted, 


STANLEY M. DIETZ 


210 C Street, N.W. 
Washington, D. C. 


Attorney for Appellant 
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In the opinion of the appellee, the following questions are 
presented: 

1, Whether in an obscenity prosecution comparison evidence, 
i.e., magazines, books, photographs and the like, is admissible 
to prove contemporary community standards of obscenity? 

2. Whether the District Court’s instructions, closely follow- 
ing those set forth by the Supreme Court, were correct? 

3. Whether appellant’s belief the material he mailed was not 
obscene indicates or proves a lack of the specific intent required 
to maintain conviction for using the mails to advertise where 
obscene material could be obtained and for mailing matter 
considered obscene by the jury? 
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ment used certain teenage witnesses who had received appel- 
lant’s advertisements and other evidence indicating appellant’s 
photographs were intended for homosexuals? 
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Unrrep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On January 13, 1960, there was filed in the District Court a 
thirty-one (31) count indictment charging appellant with vio- 
lations of 18 U.S.C. § 1461 in that he used the mails to advertise 
where and how obscene and indecent material could be obtained 
and did send such matter through the mails (J.A. 1-9). Appel- 
lant pleaded not guilty on January 14, 1960 (J.A. 10). That 
same day he filed a motion to suppress certain evidence seized 
from his premises on January 5, 1960 (J.A. 10). The evidence 
seized consisted of a mailing list consisting of approximately 
40,000 cards bearing names and addresses of appellant’s cus- 
tomers (J.A. 11). On February 1, 1960, the District Court 
granted appellant’s motion except for seventeen cards relating 
to the names and addresses referred to in the indictment. The 
Court ordered the remainder of the mailing list returned to 
appellant (J.A. 18). 

A motion to dismiss the indictment was filed by appellant 
February 3, 1960 (J.A. 19) and denied by the District Court on 


(1) 
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February 19, 1960 (J.A. 40). Appellant was tried by a jury 
between March 14 and March 21, 1960 (J.A. 41, 53, 95, 135, 
192). The Government moved to dismiss Counts Nine and 
Thirty-one at the conclusion of its case (J.A. 118), and appel- 
lant was found guilty by the jury on the remaining twenty-nine 
counts (J.-A. 218). By judgment and commitment of April 14, 
1960, appellant was sentenced to a term of imprisonment of one 
to three years on each count, said sentences to run concurrently 
(Judgment and Commitment). A notice of appeal was timely 
filed (J.A. 218). 
The Trial 


The Government introduced in evidence twenty-six exhibits 
consisting of advertising material mailed by Continental 
Artists to live persons and fictional persons (drop names used 
by postal inspectors) in various parts of the country. These 
mailings contained samples of male and female nude photo- 
graphs available for purchase from the sender, although the 
nudes in the advertising material had the pubic areas blacked 
out (Government’s Exhibits Nos. 1 to 4, 6 to 10, 13 to 15, 17, 
20 to 32). 

Among the recipients of the advertising material were David 
Morrow, age 13 (J.A. 41), David G. Shaub, age 19 (J.A. 45), 
Judson Hodges, Jr., age 18 (J.A. 51), and Albert Crane, Jr., 
age 15 (J.A. 56). None of these youths had written to Con- 
tinental Artists, Post Office Box 402, Benjamin Franklin Sta- 
tion, Washington 4, D.C. (J.A. 42, 47, 51, 54, 56). Other 
recipients were postal inspectors who used “test names” to 
obtain copies of the materials mailed by appellant under the 
name of Continental Artists (J.A. 72-74, 80, 86, 88, 91, 93). 
Using one such test name, the postal inspectors purchased 
through the mails a set of photographs of nude males for ten 
dollars (J.A. 84, Government’s Exhibit No. 18). Edwin H. 
Wilhelm said Continental Artists “wrote me first” and he then 
purchased by mail two sets of photographs of nude males (J.A. 
69-71, Government’s Exhibits Nos. 11 and 12). 

* Appellant also admitted that the Boys’ Club of Ypsilanti, Michigan, was 
sent certain advertising material (J.A. 176-177, Government’s Exhibit 
No. 37). 
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Appellant maintained three Post Office boxes at the 
Benjamin Franklin Station. These were Nos. 186, in the 
name of Classic Stile; 402, in the name of Continental Artists, 
and 385, in the name of Potomac Associates, the appellant’s 
name and the names of several other firms (J.A. 82, 85). 

A letter written and signed by appellant and mailed to 
“Male Today” at a Post Office Box in New York City was 
introduced into evidence and read to the jury. Dated October 
14, 1959, the letter was on the letterhead of “Trim, Young 
America’s Favorite Physique Publication” at Post Office Box 
385, Washington 4, D.C. Portions of the letter were read to 
the jury, including the following paragraph (J.A. 75-76, 
Government’s Exhibit No. 16): 


“Dear Hank, 

“Thanks for the letter and the names. I have the 
remaining five thousand Bishop names in process. 
They are as slow as hell but quite certain. Could we 
save each other money, have enough duplicate stickers 
made, so that you can send me two sets of each list, 
and I will do the same. In that way, we have one for 
immediate mailing and one for the permanent sucker 


list. Thus we will both save extra typing expense.” 


The letter was signed “Lynn” (J.A. 76) and the appellant’s 
full name is Herman Lynn Womack (J.A. 121). Appellant 
admitted writing the letter (J.A.77). 

At a conversation with Postal Inspector Harry J. Simon on 
June 3, 1959, appellant made the comment that “we are adults. 
we don’t have to kid each other, we know who is interested in 
magazines and pictures of that type.” Appellant was referring 
to the publications “Trim” and “Physique” (J.A. 102). On 
July 31, 1959, appellant told Simon he “was the sole owner and 
operator of Continental Artists” and that the “pictures sold 
by Continental Artists and the magazine Trim were intended 
for or that the purchasers were homosexuals” (J.A. 103). 

In a letter on the letterhead of “Trim” addressed to Mercury 
Photographic Service in Norfolk, Va. (J.A. 109, Government’s 
Exhibit No. 36), appellant wrote (J.A. 112-113) : 
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“* * * These are all younger and unless your descrip- 
tions are too misleading, are the kinds of models toward 
which Trim is admittedly oriented. Underwood sent 
me a couple of pretty sad prints on Bill Westley. There 
is a great difference between young and sexy. Westley, 
if he has been photographed properly, has the potential 
sex appeal and drawing power that is characteristic of so 
many of the Vulcan models * * *.” 

“Inasmuch as you are just launching your own busi- 
ness, I will proffer a couple of observations. In 1958, 
physique fans want their truck driver types already 
cleaned up, showered and ready for bed. You will find 
that Smoot will not be a great seller because he is just 
too cluttered up. Secondly, it is absolutely essential 
that the models have pretty faces and a personality not 
totally unrelated to sex appeal * * *” 


Appellant admitted the signature “Lynn” at the close of the 
letter was his signature (J.A. 111). 

Four expert witnesses testified for appellant that in their 
opinions the dominant theme of Government’s Exhibits Nos. 
11, 12, and 18 would not appeal to the prurient interest of the 
average person (J.A. 146, 155, 158, 186). The testimony came 
from two psychologists, Dr. Earl Davy (J.A. 136), and Dr. S. 
Gordon Link (J.A. 153), and two psychiatrists, Dr. Michael M. 
Miller (J.A. 157) and Dr. Wladimir Eliasberg (J.A. 183). 

Appellant said he obtained his mailing list by approaching 
the physique photographers with whom he does business and 
asking for their mailing lists as a basis for soliciting subscrip- 
tions to the three magazines he owns, “Trim,” “Physique” and 
“Manual” (J.A. 132, 183). Persons on his list would receive 
his advertising material unsolicited, if they had already spent 
money with a physique photographer and were on the latter’s 
mailing list (J.A. 133). 

According to appellant, he had told Simon in March, 1959, 
and again on June 3, 1959, that any time postal authorities 
“told me I was conducting an illegal business, I would cease 
that business” (J.A. 162). Appellant was shown Government’s 
Exhibit No. 35, photographs taken from appellant’s premises 
at the time of his arrest on January 5, 1960, and used to show 
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appellant’s motive, intent and scienter (J.A. 160-108, 163). 
Appellant said he had obtained these photographs by using a 
test name to determine whether an advertiser, one Rodney 
Crowther, was using his advertisement to tell readers where 
obscene photographs could be obtained (J.A. 164). He never 
intended to mail the Crowther photographs to anyone because 
“Only a fool would mail those obscene photographs” (J.A. 166). 

Appellant explained the term “permanent sucker list” as 
the list of people who had spent money with physique photog- 
raphers (J.A. 171). In reference to the sentence in the letter 
(Government’s Exhibit No. 36) that physique fans “want their 
truck driver types already cleaned up, showered and ready for 
bed,” appellant said (J.A. 172-173): 


«# * * Tn the physique business, we refer to two kinds 
of people, that is, a body builder—a body builder is a 
person who goes to gymnasiums and works out. The 
people who get physique by construction work, truck 
driving, or working on roads, or whatever they do, are 
best known, colloquially, as ‘truck driver types.’ And 
all of the people who run physique magazines are mak- 


ing an effort to get these people to conform more closely 
to body building standards by looking better in their 
photographs, and looking more like people than 
gorillas.” 
Appellant said he had a special list of about four thousand 
names which he once said was worth ten thousand dollars to 
him (J.A. 181). 

During appellant’s testimony, an effort was made by the 
defense to introduce in evidence a number of magazines, books, 
brochures, art histories, and works of art in an effort to show 
the “contemporary community standards” of obscenity. The 
Government objected to the evidence and was sustained by 
the District Court (J.A. 124-131). 

Appellant was found guilty by the jury on the twenty- 
nine counts of the indictment submitted to the jury for 
determination. 
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STATUTE INVOLVED 


Title 18, United States Code, Section 1461 (1958 ed.) 
provides: 

Mailing obscene or crime-inciting matter—Every 
obscene, lewd, lascivious, indecent, filthy or vile article, 
matter, thing, device, or substance; and— 

Every article or thing designed, adapted, or intended 
for preventing conception or producing abortion, or for 
any indecent or immoral use; and 

Every article, instrument, substance, drug, medicine, 
or thing which is advertised or described in a manner 
calculated to lead another to use or apply it for pre- 
venting conception or producing abortion, or for any in- 
decent or immoral purpose; and 

Every written or printed card, letter, circular, book, 
pamphlet, advertisement, or notice of any kind giving 
information, directly or indirectly, where, or how, or 
from whom, or by what means any of such mentioned 
matters, articles, or things may be obtained or made. 
or where or by whom any act or operation of any kind 
for the procuring or producing of abortion will be done 
or performed, or how or by what means conception may 
be prevented or abortion produced, whether sealed or 
unsealed; and 

Every paper, writing, advertisement, or representa- 
tion that any article, instrument, substance, drug, 
medicine, or thing may, or can, be used or applied for 
preventing conception or producing abortion, or for any 
indecent or immoral purpose; and 

Every description calculated to induce or incite a 
Person to so use or apply any such article, instrument, 
substance, drug, medicine, or thing— 

Is declared to be nonmailable matter and shall not 
be conveyed in the mails or delivered from any post 
office or by any letter carrier. 

Whoever knowingly uses the mails for the mailing, 
carriage in the mails, or delivery of anything declared 
by this section to be nonmailable, or knowingly causes 
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to be delivered by mail according to the direction there- 
on, or at the place at which it is directed to be delivered 
by the person to whom it is addressed, or knowingly 
takes any such thing from the mails for the purpose of 
circulating or disposing thereof, or of aiding in the circu- 
lation or disposition thereof, shall be fined not more 
than $5,000 or imprisoned not more than five years, or 
both, for the first such offense, and shall be fined not 
more than $10,000 or imprisoned not more than ten 
years, or both for each such offense thereafter. 

The term “indecent,” as used in this section includes 
matter of a character tending to incite arson, murder, 
or assassination. 


SUMMARY OF ARGUMENT 
I 


In an obscenity prosecution there is no need for the Govern- 
ment to prove the contemporary community standards of ob- 
scenity. If, at the close of the Government’s case-in-chief, the 
District Court does not believe the challenged material can 
have the tendencies attributed to it by the Government, he 
must direct a judgment of acquittal. Furthermore, appellant 
may not introduce comparison evidence—publications, photo- 
graphs, magazines and other items which are available to the 
public to prove the contemporary community standards. 
These, too, could be obscene under the proper criteria and do 
not of themselves indicate the material in question is not 
obscene. It is for the jury to decide whether the material in 
issue is obscene under the instructions given by the Court. 
In the instant case the Court’s instructions followed those 
approved by the Supreme Court. 


II 


The District Court’s instructions very closely followed those 
approved by the Supreme Court, although not in the identical 
language. The instructions included all of the elements re- 
quired by the Supreme Court and constituted a most fair charge. 
Moreover, the Court was correct in refusing to rule the adver- 
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tising material non-obscene as a matter of law. It makes no 
difference under existing law whether the advertising matter 
was or was not obscene. The important point is that it gave 
information as to where obscene matter could be obtained. 


TI 


It is unimportant in this type of prosecution whether appel- 
lant personally viewed the material as non-obscene. The 
statute requires a specific intent to mail the advertising matter 
and the photographs which were purchased. Whether appel- 
lant believed the items to be non-obscene is irrelevant. He is 
charged with the responsibility of knowing what he mailed. 
And if a jury considered the material obscene, despite his 
personal belief, he is guilty under the statute. 


IV 


Appellant was not prejudiced because the Government 
called teenage witnesses to testify against him. These wit- 
nesses received advertising material from appellant and were 
named in the indictment. They were proper witnesses to 


testify that they had in fact received appellant’s advertise- 
ments. There was testimony the photographs sold by appel- 
lant and one of his magazines were intended for homosexuals. 
This evidence, together with a letter written by appellant, 
went directly to his knowledge of what was mailed and for 
whom it was intended. It was perfectly admissible evidence 
on motive, intent and scienter. 


vV 


The photographs comprising Government’s Exhibit No. 35 
were not illegally seized from appellant and he recognized this 
at trial. The first time appellant has challenged this evidence 
is in this Court of Appeals. He is foreclosed from doing so. 
Appellant’s attack on the seizure of his mailing list of 40,000 
cards, all of which were returned to him except for seventeen 
cards bearing the names and addresses of persons named in the 
indictment, is without merit because he was arrested on a 
valid arrest warrant. The search of his business establishment, 
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being incident to a lawful arrest, and the seizure only of the 
mailing list—the instrumentality by which crimes were 
committed—was legal and proper. 


VI 


Appellant’s attack on the constitutionality of the 1958 
amendment to the statute fails because that change went 
merely to jurisdiction over the offenses. The Supreme Court 
has held the basic statute to be constitutional. The amend- 
ment permits prosecution under the statute at the place where 
the obscene materials are received in the mail or at the place 
they are deposited in the mail for delivery. Prior to the 
change, jurisdiction was only where the matter was deposited 
in the mail. Furthermore, appellant was prosecuted for 
depositing the challenged materials in the mail in the District 
of Columbia. The amendment in no way affected him. 


ARGUMENT 


I. There was no improper exclusion of evidence as to the com- 
munity standard of obscenity and the Government need 
not prove said standard. 


Appellant’s primary contention (Br. 5) is whether the chal- 
lenged advertising material and photographs in the instant 
case violate the contemporary community standards, standards 
he claims the Government failed to establish and which he was 
foreclosed from proving. 

Three years ago, in Roth v. United States, 354 U.S. 476, 
489 (1957), the Supreme Court declared the obscenity test to 
be “whether to the average person, applying contemporary 
community standards, the dominant theme of the material 
taken as a whole appeals to prurient interest.” ? However, the 
Court did not stop at this point, but went further and approved 
the charge given by the trial judge at Roth’s trial. Those 
instructions, in pertinent part, were: 

2In Roth, the Court quoted Webster's New International Dictionary 
(Unabridged, 2d ed., 1949) for the definition of “prurient.” The definitions 
included, “* * * Itching; longing; uneasy with desire or longing; of per- 


sons, having itching, morbid, or lascivious longings; of desire, curiosity, or 
propensity, lewd * * *” 354 U.S. 487, n. 20, 
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«* * * The test is not whether it would arouse sexual 
desires or sexual impure thoughts in those comprising 
@ particular segment of the community, the young, the 
immature or the highly prudish or would leave another 
segment, the scientific or highly educated or the so-called 
worldly-wise and sophisticated indifferent and un- 
moved * * * 

“The test in each case is the effect of the book, pic- 
ture or publication considered as a whole, not upon any 
particular class, but upon all those whom it is likely to 
reach. In other words, you determine its impact upon 
the average person in the community. The books, pic- 
tures and circulars must be judged as a whole, in their 
entire context, and you are not to consider detached or 
separate portions in reaching a conclusion. You judge 
the circulars, pictures and publications which have been 
put in evidence by present-day standards of the com- 
munity. You may ask yourself does it offend the 
common conscience of the commuuity by present-day 
standards * * * 


“In this case, ladies and gentlemen of the jury, you 
and you alone are the exclusive judges of what the 
common conscience of the community is, and in deter- 
mining that constience you are to consider the com- 
munity as a whole, young and old, educated and unedu- 
cated, the religious and the irreligious—men, women and 
children.” (Id., at 490). 


These are the criteria to be considered by the jury in determin- 
ing the average man and whether the challenged material is 
in fact obscene. Whether the publication or photographs “can 
have the tendency attributed” by the Government is a ques- 
tion of law for the trial court to determine. It is only when 
this determination has been made in the affirmative that the 
jury is called upon to decide whether the material has such 
tendencies in fact. Parmalee v. United States, 72 US. App. 
D.C. 208, 205, 113 F. 2d 729 (1940). See also Flying Eagle 
Publications, Inc. v. United States, 273 F. 2d 799, 803 (1st 
Cir. 1960). The District Court in the instant case twice made 
affirmative findings in accordance with Parmalee—in a pretrial 
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motion to dismiss the indictment (J.A. 19, 40) and at the close 
of the Government’s case on a motion for a judgment of 
acquittal (J.A. 118).* 

Since the Government did not attempt to prove the con- 
temporary community standards of obscenity and District 
Court refused to permit appellant to introduce evidence in 
this connection, appellant argues (Br. 6-7): 

“This action left it entirely to the test of what each 
individual juror in their past actions in life had expe- 
rienced as the yardstick for the contemporary com- 
munity standards of tolerance in these fields.” 


This is instantly recognized as the precise basis for the jury 
system and is the means by which individual jurors and juries 
reach their determinations of factual issues in every case. It 
is this cross-section of human experience which enables juries 
to decide who to believe and why. As the Supreme Court 
said in Roth, the fact different juries may reach different 
verdicts in criminal cases is a fact which must be recognized 
as one of the prices paid for the jury system. 354 US. at 
492, n. 30. 

That the Government viewed appellant’s advertising ma- 
terial and photographs as violating contemporary community 
standards is obvious from the facts of arrest, indictment and 
prosecution. More proof than that adduced at trial was not 
necessary on the Government’s part. The evidence was in- 
troduced and the jury was asked to determine whether it was 
obscene in accordance with the Court’s instructions based on 
the Roth case. 

The publications appellant sought to utilize to prove con- 
temporary community standards constituted what is com- 
monly known as comparison evidence.‘ In denying appellant’s 
proffer of the books, publications and other materials, the 
District Court said (J.A. 125): 


*In denying the motion, the Court said, “I think it would be a question 
for the Court only if the material was of such a nature that no reasonable 
man could under any circumstances deem it obscene” (J.A. 118). 

*The Municipal Court of Appeals stated recently that “[T]he role of 
comparison evidence in obscenity cases is not clear.” Clarke et al v. United 
States, 160 A. 2d 97 (Mun. App. D.C. 1960) (Footnote omitted). 
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“The mere fact that some other magazines are not 
prosecuted or even if they are permitted affirmatively 
to be circulated, is not admissible in evidence. The jury 
has to decide whether this series of publications, this 
material, is or is not obscene. The mere fact that some 
other material can be picked up on the newsstands, for 
example, or may be sent through the mails that is 
equally bad, or equally good, whichever way you put it, 
is not evidence.” 

The Court said the proffered evidence is “irrelevant” (J.A. 125), 
and that each publication “must stand on its own feet” (J.A. 
130). 

Implied in appellant’s argument is the proposition that jurors 
live in vacuums, blinded to the facts life and unaware of con- 
temporary magazines, books, films, television programs, adver- 
tisements and other means of mass communications.* This is, 
of course, a baseless contention. Moreover, an effort to prove 
contemporary community standards by introducing samples 
of the material available to the public falls by its own weight. 
The mere fact these items are available to the public is no 
proof of the contemporary community standards because the 
public could consider such publications and materials to be 
obscene. 2 

In an identical situation, the Court said in Commonwealth 
of Pennsylvania v. Donaducy, 167 Pa. Sup. 611, 76 A. 2d 440, 
442 (1950), cert. denied, 341 U.S. 949: 


“The defendant’s next contention is that the trial 
court erred in refusing to admit in evidence a number 
of magazines and books for the jury’s use by way of 
comparison with the writing involved in this case. As 
stated by the learned court below: ‘One or more of the 
jurors might regard one of the proposed exhibits as 


"In United States v. Levine, 83 F. 2d 156, 157 (2d Cir. 1936), Judge 
Learned Hand said, “As so often happens, the problem is to find a passable 
compromise between opposing interests, like that of all social or personal 
values, is incommensurable. We impose such a duty upon a jury * * *, 
because the standard they fix is likely to be an acceptable mesne, and be- 
cause in such matters a mesne most nearly satisfies the moral demands of 
the community.” See also Kingsley Books, Ino. v. Brown, 354 U.S. 436, 448 
(1957) (Dissent, Brennan, J.). 
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being obscene, and others might put another exhibit in 
such @ category. How, in such an impasse, would the 
jury reach a verdict in the case before them? Assuming, 
for the purpose of argument, that one or more of the 
exhibits was obscene but that no prosecution was had 
with regard to it, does that excuse the present defendant 
for also committing the offense? It may or may not be 
that the proffered exhibits also violate the Act of 1939, 
but that must be determined by standards applicable to 
all, and not by a comparison one to the other.’ For 
the purpose of the trial of the present case the proffered 
exhibits were irrelevant. The test for obscenity is not 
a comparison with other publications which may or may 
not be obscene.” (Court’s emphasis.) 


Nor is the Pennsylvania court alone in maintaining this view 
of comparison evidence. In Klaw v. Schaffer, 151 F. Supp. 
584, 540 (S.D.N-Y. 1957), affirmed, 251 F. 2d 615 (2d Cir. 
1957), remanded to be dismissed as abated, 357 US. 346 
(1957), a case in which a Post Office hearing examiner ex- 
cluded from evidence certain exhibits offered to prove the 
community standards, the District Court held: 


“Tg these exhibits were offered in proof of a com- 
munity standard, it was unnecessary to receive them. 
The finder of fact in an obscenity issue is no more 
required to consider proof of the moral standards of the 
community than is a jury in a negligence case required 
to consider proof of the standard of due care. The issue 
of fact to be tried is whether the material in question 
is obscene under the standard laid down by the law, and 
the standard itself is not in issue.” 


Further support for this proposition is United States v. Levine, 
supra, wherein Judge Learned Hand stated: 


“The judge refused to allow in evidence a list of 
purchasers of the books among whom were a number of 
well-known persons. He was right. Such a list taken 
alone told nothing of the standing of the works in the 
minds of the community; even respectable persons may 
have a taste for salacity.” (Jd., at 158.) 
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Judge Hand observed it would be impossible, without hope- 
lessly confusing the issues, to analyze the list and determine 
why each person bought the books. He also noted that the 
decision rendered by the finder of fact in an obscenity case is 
“really a small bit of legislation ad hoc, like the standard of 
eare.” Id., at 157.° 

Although juries do not need comparison evidence to deter- 
mine the contemporary community standards of obscenity, the 
accused is not foreclosed from adducing expert testimony on 
whether the challenged material appeals to the prurient inter- 
est. Appellant herein produced such testimony. He com- 
plains, however, that the District Court limited the testimony 
of his four expert witnesses.” 

When appellant’s first expert witness, Dr. Davy, was 
testifying appellant’s counsel asked (J.A. 138): “Now, Doctor, 
Dr. Davy, is it your opinion as a psychologist or can you tell 
us in your opinion as a psychologist whether to the average 
person, applying contemporary community standards, the 
material you have just examined would appeal to the prurient 
interest of such person?” The prosecutor objected and the 
District Court said the objection would be sustained unless 
the question were amended by excluding the phrase concerning 
contemporary community standards (J.A. 139). The Court 
observed, “We don’t know what standards the witness would 
apply. Moreover, whether a particular publication appeals to 
the prurient sense does not depend on standards” (J.A. 
138-139). 

The Court clearly was correct. No attempt was made to 
qualify Dr. Davy or any of the other expert witnesses as experts 
on the contemporary community standards of obscenity. They 
were experts by being trained psychologists and psychiatrists, 

*But Cf. United States v. One Book Called Ulysses, 5 F. Supp. 182 (S.D. 
N.Y. 1983) ; Grove Press v. Christenderry, 175 F. Supp. 488 (S.D.N.Y. 1959), 
aff'd, 276 F. 2d 433 (2d Cir. 1960) ; Smith v. United States, 361 U.S. 147, 
169 (1959), (concurring opinion, Harlan, J.). 

"The four witnesses, two psychologists and two psychiatrists, testified 
that in their opinion the photographs mailed by appellant in Counts Five, 
Twelve and Twenty would not appeal to the prurient interest of the 
average person. 
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but it is not obvious this training included a specialization in 
this narrow area. 

Appellant stresses that Dr. Eliasberg was not permitted to 
give the reasons on which he based his opinion (Br. 7). The 
record is otherwise. Dr. Eliasberg was asked what his opinion 
was based on and replied (J.A. 186) : “I, base it on investigations 
which I have done with large material and with 290 students 
both male and female that were exposed to works of art and 
also to other works, to literary works, and on the experience 
which I have gained in this way.” And Drs. Davy, Link and 
Miller were not asked the reasons for their opinions. 

Thus, it is apparent that appellant was not prejudiced by 
the exclusion of the comparative evidence because the jury 
could be presumed to apply their own knowledge of what is or 
is not acceptable to the community. The jury is the cross- 
section of the community and, as Judge Hand noted, creates “a 
small bit of legislation ad hoc.” Furthermore, appellant was 
able to question his expert witnesses on the prime issue of 
whether the photographs appealed to the prurient interest of 
the average man. He cannot complain because the jury dis- 
agreed with the experts. 


IL The District Court’s instructions were correct. 


Appellant appears to make two attacks on the instructions 
given by the District Court. He states: 


“The Court further stymied the defense, by inter- 
preting the Supreme Court opinion in the Roth case, as 
to the effect upon the average person of the material 
taken as a whole, by including children and particularly 
susceptible groups in its interpretations of what con- 
stitutes an average person” (Br. 8). 


* * * * * 


“Further, The Court asserted that it would not 
instruct the jurors that the appellant’s advertising 
matter was not obscene, stating as basis for the Court’s 
refusal that the recipient could consider the advertis- 
ing material itself as obscene * * *” (Br. 9-10). 
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It is clear the District Court charged the jury in full accord- 
ance with Roth v. United States, supra. The Court instructed 
(J.-A. 212-213): 


“What then constitutes obscene matter? And that, 
of course, is the crux of the case. The test of obscene 
matter, as laid down by law, is whether the particular 
material or publication in question charged to be ob- 
scene, whether, I say, the material in question would, to 
the average person, applying contemporary community 
standards, convey a dominant theme that the material 
being taken as a whole, would appeal to what is known 
as the prurient interest. To express the legal test in a 
somewhat different and simpler way, it is this: Obscene 
matter is material which in the average person would 
tend to excite an unwholesome or unhealthy interest in 
sex and sexual matters. 

“The test is whether the material would arouse sexual 
desires or sexually impure thoughts in the average per- 
son or in all those whom it is likely to reach. The test 
in each case is the effect of the publication considered 
as a whole, not on any particular class or any particular 
group, but upon all those whom it is likely to reach. 

“The jury must determine the impact of the publica- 
tion on the average member of the community. The 
publication must be judged as a whole, in its entire 
context, and detached or separate portions are not to 
be considered separately in reaching a conclusion. 

“The jury must judge the material by present-day 
standards of the community. The jury must ask itself, 
‘Does the material offend the common conscience of the 
community by present-day standards?’ 

“The jury and the jury alone, are the exclusive judges 
of what the common conscience of the community is, 
and what the present-day standards of the community 
are. And in determining the conscience of the com- 
munity, the jury is to consider the community as a 
whole, the young and the old, educated and unedu- 
cated, religious and irreligious, man, woman or child.” 
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When compared with the instructions approved in Roth, it is 
abundantly clear the District. Court’s charge was correct in 
every detail. Appellant’s allegation the Court included “par- 
ticularly susceptible groups” (Br. 8), within its definition of 
the average person is without support in the record. Indeed, 
the contrary is shown in that the Court affirmatively directed 
that the effect of the publication on “any particular class or 
any particular group” is not to be considered. The Court did 
instruct that children form part of the community and thus 
part of the “average person,” but so did the judge in the 
instructions upheld in Roth. 

The second attack is made on the District Court’s refusal to 
instruct that the advertising matter was not obscene. The 
required instruction, Defendant’s No. 7 (J. A. 199) would have 
had the advertisements ruled non-obscene as a matter of law. 
The appellant was not entitled to this instruction because the 
District Court said there was a basis for holding the advertise- 
ments to be obscene (J.A. 191). Parmalee v. United States, 
supra. Moreover, the Court did instruct the jury: 


“In other words, to paraphrase this statute simply: 
Any material that gives information where or how or 
from whom or by what means obscene literature or 
photographs may be obtained is nonmailable matter” 
(J.A. 209). 


In United States v. Hornick, 229 F. 2d 120, 121 (3rd Cir. 1956), 
the appellant was convicted under the same statute (18 U.S.C. 
§ 1461) of mailing advertisements giving information as to how 
and where obscene pictures and publications might be obtained. 
The Third Circuit said: 

“When the case was presented to the court a great 
deal of the discussion by counsel on each side had to do 
with whether the specimens of nude or nearly nude ‘art’ 
fell within the description of obscenity. We do not 
think that matters.” 

The Court in Hornick cited DeGignac v. United States, 113 
F. 197, 201 (7th Cir. 1902), cert. denied, 186 U.S. 482, wherein 
the Seventh Circuit held: 
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«“« * * The offense here denounced is the giving of 
information by mail where obscene matter may be 
obtained. Any communication which does this is action- 
able. The gist of the offense is the giving of the informa- 
tion by mail.” 
Therefore, it makes no difference in the instant case whether 
the advertisements were obscene, and appellant was not entitled 
to an instruction that as a matter of law they were not obscene. 


III. Appellant’s opinion the material he mailed was not 
obscene is immaterial. 


Although appellant concedes that whether he believed the 
material in question was obscene or not is irrelevant under 
existing law, he urges in this Court of Appeals “that a man can- 
not knowingly commit a crime that he does not know, or be- 
lieve, he is committing” (Br. 9). As support for this propo- 
sition, appellant cites Smith v. United States, supra. 

More than six decades ago the Supreme Court settled this 
issue in Rosen v. United States, 161 U.S. 29, 42 (1896), when 
it held: 


«# * * Every one who uses the mails of the United 
States for carrying papers or publications must take 
notice of what, in this enlightened age, is meant by de- 
cency, purity, and chastity in social life, and what must 
be deemed obscene, lewd, and lascivious.” 


This statement was reaffirmed by the Supreme Court in 
Roth v. United States, supra, 354 U.S. at 491. See also Schind- 
ler v. United States, 221 F. 2d 743 (9th Cir. 1955); United 
States v. Hornick, supra, and United States v. Schillaci, 166 F. 
Supp. 303 (S.D.N.Y. 1958). 

Appellant’s reliance on the Smith decision is misplaced. 
There the Supreme Court held unconstitutional a Los Angeles, 
California, city ordinance which made it unlawful for a person 
to possess obscene books, writings and like objects. The offense 
was construed by local California courts to consist solely of the 
possession of the articles. The element of scienter—“knowl- 
edge by appellant of the contents of the books”—was not in- 
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cluded in the definition of the crime. The Supreme Court held 
this definition to be incorrect because it tended to inhibit con- 
stitutionally protected freedoms of speech and press. The 
Court said that “if the bookseller is criminally liable without 
knowledge of the contents * * * he will tend to restrict the 
books he sells to those he has inspected; and thus the State will 
have imposed a restriction upon the distribution of constitu- 
tionally protected as well as obscene literature.” 361 U.S. at 
153. 

There is little if any rational connection between scienter 
as an element of the offense and appellant’s belief the materials 
he mailed were not obscene. Scienter is an element of the 
statute involved herein and the Government had to prove 
appellant’s knowledge of what he mailed.* As a factual matter, 
appellant at no time denied the mailing of the advertisements 
or of the photographs covered in Counts Five, Twelve and 
Eighteen. 


IV. The Government’s presentation of its case was not 
improper. 


Appellant also alleges the Government proceeded unfairly 
against him because teenage witnesses were the first persons 
to testify for the prosecution and further that the Government 
“attempted by innuendo to convince the jurors that the ap- 
pellant was pandering to homosexuals* * *” (Br. 10). 

The Government did call teenage witnesses who testified 
they received unsolicited advertising material from Continen- 
tal Artists, i.e., appellant. However, the indictment contained 
specific counts relating to the advertisements sent to these 
particular persons and certainly the Government is permitted 
to call such witnesses to testify they had in fact received the 
challenged material. Each of the teenage witnesses so testi- 
fied. And a parent of each of the witnesses also testified as to 
what was done with the advertisement after it. was received in 


* Guilty knowledge has been an element to be proved in obscenity prosecu- 
tions in the District of Columbia for forty years, since Moens v. United 
States, 50 App. D.C. 15, 267 F. 317 (1920). And, of course, the crimes 
charged were felonies, requiring a specific intent to mail the material in 
question. 
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the mail (J.A. 44, 49, 53, 58).? These witnesses were essential 
for the Government to prove its case. It is not readily ap- 
parent that the order in which they testified prejudiced 
appellant. 

Furthermore, the testimony of the witness Simon showed 
that the photographs sold by appellant and his magazine, 
“Trim,” were intended for homosexuals (J.A. 103). And the 
letter written by appellant (J.A. 112-113) on “Trim” sta- 
tionery bears out Simon’s testimony. Contrary to appellant’s 
contention that the Government “twisted” the contents of the 
letters (J.A. 11) are the letters themselves, which spell out 
quite graphically appellant’s views of his photograph-selling 
business and his magazines.” 

That the letters were used for the sole purpose of proving 
scienter is proved by the record (J.A. 78, 111). Furthermore, 
appellant did not object to the introduction into evidence of 
one of the letters (J.A. 76). His argument the letters could not 
go toward showing scienter because they did not refer to Con- 
tinental Artists or “Classic Style” is without merit. The Gov- 
ernment proved that appellant signed the applications for the 
three Post Office Boxes serving his business and magazines 
(J.A. 85, Government’s Exhibit No. 19), and that appellant 
was seen on “numerous occasions” taking items from the three 
boxes (J-A. 117-118). None of his publications or the photo- 
graph-selling business were charged with violating the statute; 
appellant was charged with the violations. Certainly, there- 
fore, the letters were admissible to show the guilty knowledge 


* Appellant’s argument the Government failed to prove continuity of pos- 
session of many exhibits (Br. 10) was answered fully by this Court of 
Appeals in Rodinson et al. v. United States,—U.S. App. D.C.—, — F. 2d—, 
Nos, 15,652, 15,658, 15,722, decided September 15, 1960. The advertising ex- 
hibits were identified by the recipients of the letters, as were the exhibits 
containing the photographs. The letters were admitted by appellant as 
having been signed by him. The photographs in Government’s Exhibit No. 
35 were obtained when appellant was arrested. 

2 Indeed, the instructions approved in Roth stress that the test is the 
effect of the publication or photograph, not upon a particular class, but 
upon “all those whom it is likely to reach.” Here the evidence showed the 
material was intended to reach a particular group, i.e, homosexuals. But 
appellant, nevertheless, was benefitted by the District Court’s instructions 
stressing the average man criterion. 
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required by the statute. As Chief Justice Warren said in a 
concurring opinion in Roth, 354 U:S. at 495-496: 

“The line dividing the salacious or pornographic from 
literature or science is not straight and unwavering. 
Present laws depend largely upon the effect that the 
materials may have upon those who receive them. It is 
manifest that the same object may have a different 
impact, varying according to the part of the community 
it reached. But there is more to these cases. It is 
not the book that is on trial; it is a person. The 
conduct of the defendant is the central issue, not the 
obscenity of a book or picture. The nature of the ma- 
terial is, of course, relevant as an attribute of the de- 
fendant’s conduct, but the materials are thus placed in 
context from which they draw color and character. A 
wholly different result, might be reached in a different 
setting. 

“The personal element in these cases is seen most 
strongly in the requirement of scienter. The federal 
statute limits the crime to acts done ‘knowingly.’ In 
his charge to the jury, the district judge stated that the 
matter must be ‘calculated’ to corrupt or debauch. The 
defendants in both these cases were engaged in the busi- 
ness of purveying textual or graphic matter openly 
advertised to appeal to the erotic interest of their 
customers. They were plainly engaged in the com- 
mercial exploitation of the morbid and shameful 
craving for materials with prurient effect. I believe 
that the State and Federal Governments can constitu- 
tionally punish such conduct. That is all that these 
cases present, and that is all we need to decide.” 


V. No evidence was illegally seized from appellant and used 
against him. 


Prior to trial, appellant filed a motion for the suppression as 
evidence and the return of certain property seized at the time 
of his arrest on January 5, 1960 (J.A. 10). The motion was 
denied in part and granted in part (J.A. 18). Specifically, 
appellant moved to suppress his mailing list of some forty 
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thousand names (J.A. 10-11). The District Court ordered the 
Government to return all of the file cards comprising the mail- 
ing list except for seventeen cards bearing the names of the 
real or fictional persons mentioned in the Indictment (J.A. 18). 

Although appellant now questions the seizure of certain 
photographs (Br. 11, Government’s Exhibit No. 35), it is 
observed that at no time did he attempt to suppress these 
photographs. During trial he objected to the admission into 
evidence of the photographs on the ground of a lack of 
relevancy. The District Court, however, permitted the 
exhibit in evidence as bearing on scienter, motive and intent 
(J.A. 108). 

During debate on the admissibility of the photographs, the 
following colloquy occurred (J.A. 108): 


“The Court. I am only passing on the specific objec- 
tion that you made, namely, that it is not relevant 
to the issues, and I overruled that objection. Is there 
any other objection?” 

“Mr. Drerz. As to a legal objection that I could 
phrase and that Your Honor could rule upon, I would 
have to in all candor say no.” 


Counsel also observed that the photographs were not covered 
by his pretrial motion to suppress evidence nor were they 
intended to be included (Tr. 308). 

The law has long been settled that to preserve a search and 
seizure issue for purposes of appeal there must have been & 
motion made to suppress in the trial court. Appellant cannot 
now be heard to argue for the first time that the photographs 
should have been suppressed. Segurola v. United States, 275 
US. 106, 112 (1927). 

That the search which led to the seizure of the seventeen 
address cards admitted into evidence (J.A. 106, Government’s 
Exhibit No. 34) was legal is clear. Appellant was arrested on 
the basis of a lawful warrant of arrest issued by the United 
States Commissioner. The warrant, in turn, was based on an 
affidavit sworn to by Postal Inspector Simon, stating that 
appellant mailed an envelope containing “lewd, lascivious, or 
indecent pictures” and that the affiant personally received the 
envelope and its contents, and personally knew it bore a 
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return address of the Post Office Box rented by the appellant. 

Appellant argues that there is nothing in the affidavit indi- 
cating the Postal Inspector examined the contents of the 
envelope and considered the material to be obscene. Another 
contention is that there is no indication the Commissioner 
examined the contents of the envelope to reach his own decision 
as to whether the material was obscene. 

It seems perfectly clear the Postal Inspector received the 
envelope and its contents and on the basis of this swore in 
the affidavit that the material contained therein was “lewd, 
lascivious, or indecent.” There certainly was no need for the 
affiant to spell out in great detail why the material was obscene. 
Indeed, this is not even required in the indictment. United 
States v. Schillaci, supra. The affidavit was sufficient con- 
sidering the type of crime involved, to support the arrest 
warrant. 

Furthermore, there was no need for the Commissioner to 
examine the contents of the envelope and reach his own de- 
cision on whether they were obscene. This decision was for the 
jury to make at trial. Nor does the Commissioner sit as a 
court to make the preliminary decision of whether the material 
could have the tendencies attributed to it by the Government 
as does the District Court under Parmalee v. United States, 
supra. There is no more need for a Commissioner to make his 
own decision on whether something is obscene than there is 
for him to examine an allegedly forged check and make his own 
analysis of the handwriting. 

The arrest being legal the seizure of appellant’s mailing list 
was lawful because it was incident to the arrest. Weeks v. 
United States, 232 U.S. 383 (1913); Agnello v. United States, 
269 U.S. 20 (1925), and the list was an instrumentality by 
which violations of 18 U.S.C. § 1461 were being committed. 
Harris v. United States, 331 U.S. 145, 154 (1947). The factual 
situation is analogous to that in Rabinowitz v. United States, 
339 U.S. 56 (1950). There law enforcement officers obtained 
an arrest warrant for Rabinowitz, on the basis of information 
that he had purchased canceled stamps with forged overprints. 
No search warrant was obtained but when Rabinowitz was 
arrested the desk, safe and filing cabinets in his office were 
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searched and 573 forged stamps were seized. Holding that 
the search of Rabinowitz’s desk was valid, if the arrest warrant 
was lawful or if a crime was being committed in the presence of 
the officers, the Supreme Court said: 


“It became accepted that the premises where the ar- 
rest was made, which premises were under the control 
of the person arrested and where the crime was being 
committed, were subject to search without a search war- 
rant. Such a search was not ‘unreasonable.’” (Jd., at 
61.) 


In the instant case, appellant was arrested at his printing es- 
tablishment and his files were searched and the mailing list 
seized at that time. As in Harris, the offcers were in posses- 
sion of facts indicating appellant’s probable guilt of the crime 
for which the warrant was issued. The arrest was legal; so 
was the seizure of the address cards. 


VI. The 1958 amendment to the statute is constitutional. 


In a pre-trial motion to dismiss the indictment, appellant 
raised two issues—that the statute, 18 U.S. Code § 1461 is un- 
constitutional on grounds of vagueness and indefiniteness, and 
that the materials involved are not obscene (J.A. 19, Br. 13- 
14). The second issue was decided adversely to appellant by 
the District Court not only in the denial of the pre-trial mo- 
tion, but at the conclusion of the Government’s case as well, 
when the Court denied a motion for a judgment of acquittal. 
The rule governing this point, as has already been mentioned 
in this brief, is that the trial court must determine whether the 
material in issue could have the tendencies attributed to it by 
the Government. If this is answered in the affirmative, the 
question becomes one for the jury to decide under the appro- 
priate instructions. Such was the case here, and the fact the 
jury found beyond a reasonable doubt that the photographs 
are obscene and that appellant knowingly used the mails to 
give information where obscene materials could be obtained 
proves the correctness of the District Court’s ruling. 

Appellant’s attack on the constitutionality of the statute is 
limited to the 1958 amendment. Prior to that amendment the 
next to last paragraph of the statute read: 
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“Whoever knowingly deposits for mailing or delivery, 
anything declared by this section to be nonmailable, or 
knowingly takes the same from the mails for the pur- 
pose of circulating or disposing thereof, or of aiding in 
the circulation or disposition thereof, shall be fined not 
more than $5,000 or imprisoned not more than five years 
or both.” 18 U.S. Code § 1461 (1952 ed.). 


The 1958 amendment changed this paragraph to read: 


“Whoever knowingly uses the mails for the mailing, 
carriage in the mails; or delivery of anything declared 
by this section to be nonmailable, or knowingly causes 
to be delivered by mail according to the direction 
thereon, or at the place at which it is directed to be de- 
livered by the person to whom it is addressed, or know- 
ingly takes any such thing from the mails for the pur- 
pose of circulating or disposing thereof, or of aiding in 
the circulation or disposition thereof, shall be fined not 
more than $5,000 or imprisoned not more than five 
years, or both, for the first such offense, and shall be 
fined not more than $10,000 or imprisoned not more 


than ten years, or both, for each such offense there- 
after.” 18 U.S. Code § 1461 (1958 ed.). 


The language complained of by appellant is as follows (Br. 13) 
“Whoever * * * knowingly causes to be delivered by mail 
according to the direction thereon, or at the place at which 
it is directed to be delivered by the person to whom it is 
addressed * * #7) 

Congress enacted the amendment to provide for the punish- 
ment of continuing offenses in violation of the section, instead 
of requiring the proof to be limited to the depositing of such 
matters for mailing or delivery. In other words, prosecution 
could be had where the material was delivered by mail and not 
only at the place the material was deposited for mailing, as 
was held in United States v. Ross, 205 F. 2d 619 (10th Cir. 
1953). 

It is observed that in the instant case the indictment spells 
out with specificity the acts which appellant was charged 
with committing. They fall into two categories: using the 
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mails to advertise where obscene material could be obtained 
(Counts One through Four, Six through Hight, Ten, Eleven, 
Thirteen through Nineteen, Twenty-one through Thirty) ; and 
the mailing of obscene material (Counts Five, Twelve and 
Twenty). Appellant was not prosecuted under the continuing 
offense theory; indeed, every count of the indictment charged 
the offense with having been committed within the District 
of Columbia. The statutory change being merely a matter of 
extending physical jurisdiction over the offenses, it seems 
patent the constitutionality of the statute, having been estab- 
lished, Roth v. United States, supra, is not disturbed by the 
amendment. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Ourver GascH, 
United States Attorney. 
Cart W. BeLcHER, 
Maovrice R. Dun, 
Assistant United States Attorneys. 
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APPELLANT'S REPLY BRIEF 
Appellant replying to Argument I of appellee's ae regarding 
the use of comparative evidence in establishing "Contemporary Com- 
munity Standards" directs this Court to the opinion of the Municipal 
Court of Appeals for the District of Columbia in Clarke v. United States, 
160 A.2 97. : 


"The defense offered magazines, newspaper clippings, advertise- 
ments and phonograph record jackets, to show contemporary community 
mores, standards or attitudes regarding obscenity. The trial court 
ruled this evidence inadmissible. The role of comparison evidence in 
obscenity cases is not clear. But we think it was proper to exclude 
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such evidence in this case, because there was no reasonable basis of 

comparison between printed books, magazines, etc., and live perform- 
ances set to music, on a stage in front of an audience. Nor would such 
evidence have any real probative value on the question of the motive or 


intent of these appellants." 


Appellant asserts that the material collected by the appellant, an 
expert in the field of esthetics (J.A. 121-123), whom the Court should 
have qualified to voice an opinion in his field, contained in defendant's 
exhibits for identification marked 3 thru 56 were not pictures and 
magazines that had avoided prosecution as asserted by the Court, but 
consisted of such material as, "Sunshine and Health Magazine", which 
the Supreme Court has held to be legal and mailable. There were other 
exhibits which even the Trial Judge considered, "High class publica- 
tions" (J.A. P.128), yet held immaterial and irrelevant by the Court. 
Indeed the Court prohibited the appellant from in any way proving to 
the jurors what standards are acceptable in our jurisdiction. This was 


error. Mr. Justice Frankfurter, in his concurring opinion in Smith v. 
California, 80 S.Ct. 215, 4 L.Ed. 205, 361 U.S. 147, 28 L.W. 4033, at 
page 4037, stated: . . .""The second constitutional infirmity urged by 


appellant is the exclusion of appropriately offered testimony through 
duly qualified witnesses regarding the prevailing literary standards 
and the literary and moral criteria by which books relevantly com- 
parable to the book in controversy are deemed not obscene. This ex- 
clusion deprived the appellant, such is the claim, of important relevant 
testimony bearing on the issue of obscenity and therefore restricted 
him in making his defense. .. .(At page 4038) . . . The uncertainties 
pertaining to the scope of scienter requisite for an obscenity prosecu- 
tion and the speculative proof that the issue is likely to entail, are con- 
siderations that reinforce the right of one charged with obscenity — a 
right implicit in the very nature of the legal concept of obscenity — to 
enlighten the judgment of the tribunal be it the jury, or as in this case 
the judge, regarding the prevailing literary and moral community 


3 


standards and to do so through qualified experts. It is immaterial 
whether the basis of the exclusion of such testimony is irrelevance 
or the incompetence of experts to testify to such matters. The two 
reasons coalesce, for community standards or the psychological or 
physiological consequences of questioned literature can as a matter 
of fact hardly be established except through experts. Therefore, to 
exclude such expert testimony is in effect to exclude as irrelevant 
evidence that goes to the very essence of the defense and therefore 
to the constitutional safeguards of due process. The determination 
of obscenity no doubt rests with judge or jury. Of course the testi- 
mony of experts would not displace judge or jury in determining the 
ultimate question whether the particular book is obscene, any more 
than experts testifying to the state of the art in patent suits determine 
the patentibility of a controverted device. There is no external meas- 
uring rod of obscenity. Neither, on the other hand, is its ascertain- 
ment a merely subjective reflection of the taste or moral outlook of 
individual jurors or individual judges. Since the law through its function- 
aries is "applying contemporary community standards" in determining 
what constitutes obscenity, Roth v. United States, 354 U.S. 476, 489, it 
surely must be deemed rational, and therefore relevant to the issue of 
obscenity, to allow light to be shed on what those 'contemporary com- 
munity standards' are. Their interpretation ought not to depend solely 
on the necessarily limited, hit-or-miss, subjective view of what they 
are believed to be by the individual juror or judge. It bears repetition 
that the determination of obscenity is for juror or judge not on the basis 
of his personal upbringing or restricted reflection or particular experi- 
ence of life but on the basis of ‘contemporary community standards’ 
Unless we disbelieve that the literary, psychological or moral 
standards of a community can be made fruitful and illuminating subjects 
of inquiry by those who give their life to such inquiries, it was violative 


of 'due process’ , to exclude the constitutionally relevant evidence 


proferred in this case . . . For the reasons I have indicated I would 
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make the right to introduce such evidence a requirement of due process 
in obscenity prosecutions". 


Justice Harlan in his concurring opinion in the same case at 
28 LW 4041, stated: "In my opinion this conviction is fatally defective 
in that the trial judge, as I read the record, turned aside every attempt 
by appellant to introduce evidence bearing on community standards. The 
exclusionary rulings were not limited to offered expert testimony. This 
had the effect of depriving appellant of the opportunity to offer any proof 
on a constitutionally relevant issue. On this ground I would reverse the 
judgment below, and remand the case for a new trial." 


The appellant does not contend that the jurors live in a vacuum, 
but appellant asserts to the Court that laymen could not possibly be able 
to intelligently decide what is or is not obscenity from their past experi- 
ences in life. Even learned judges and attorneys would have difficulty 
without a consideration of what matter constitutes contemporary commun- 
ity standards in this field. The analogy to the standards of care ina 
negligence case is inconceivable and we are not dealing with a civil case 


but rather we are concerned with an American citizen's most prized 


possession, his personal liberty. If this were a civil matter it would 


be more logical to compare these standards with the procedures followed 
in a malpractice case or a patent case. Certainly the defendant, in any 
criminal case, and the appellant herein, personally or thru the expert 
witnesses who were permitted to testify, though limited by the Court, 
should be allowed as part of his defense, to establish what matter con- 
stitutes "contemporary community standards", and further an expert 
witness testifying as to his opinion of nonobscenity should be permitted 
by the Court to state upon what basis he renders that opinion. This 
appellant was denied his constitutional right to accomplish this end 

in the trial of this case and his conviction should be reversed by this 
Court. 
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Appellant, replying to Argument V of appellee's brief, directs 
this Court's attention to the motion to suppress evidence which appears 
on page ten of the Joint Appendix. The motion prayed for the suppression 
of all of the defendant's property seized at the time of his arrest and the 
return of all of the defendant's property to him. This included the photo- 
graphs contained in Government Exhibit 35. At no time did the appellant's 
counsel waive his objection to the admission of this evidence at the trial 
and is not now just raising the question on appeal as stated by the govern- 
ment. Just prior to the government's offer of these photographs contained 
in Exhibit 35, Joint Appendix 107, the government offered certain cards 
also seized from the defendant at the time of his arrest, Joint Appendix, 
page 105. At this first offer in evidence of seized property, appellant's 
counsel made objection upon the ground that same was illegally seized. 
The trial judge then stated that objections upon that ground were sur- 
plusage since the order denying the motion to suppress would be re- 
viewed upon appeal to this Court. Therefore, further objections to 


offered evidence, upon the ground of illegal seizure, were unnecessary. 


CONCLUSION 


Based upon appellant's Brief and Reply Brief, it is respectfully 
submitted that the conviction herein should be reversed. 


STANLEY M. DIETZ, 


210 C Street, N.W. 
Washington, D.C. 


Attorney for Appellant 
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[Filed January 13, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on October 29, 1959, Sworn in on November 3, 
1959. 


THE UNITED STATES OF AMERICA : Criminal No. 41-60 
V- : Grand Jury No. Original 


HERMAN L. WOMACK : Violation: 18 U.S.C. 1461 
(sending obscene matter 
through the mail) 


The Grand Jury charges: 


On or about February 26, 1959, within the District of Columbia, 


Herman L. Womack, knowingly used the mails for the mailing, carriage: 


in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "David G. Shaub, 15 Hubbard Court, Stamford, Conn.", 
containing a written and printed card, letter, circular, pamphlet, ad- 
vertisement and notice giving information, directly and indirectly, 
where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter could be obtained. 
SECOND COUNT: | 

On or about March 22, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "John S. Duval, Box 381, Lincoln, Maine", containing a 
written and printed card, letter, circular, pamphlet, advertisement, 
and notice giving information, directly and indirectly, where, how, and 


from whom, and by what means, obscene, lewd, lascivious, indecent, 


2 


filthy and vile matter could be obtained. 
THIRD COUNT: 

On or about March 31, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to ""Mr. Alan L. Spencer, General Delivery, Ft. George 
Meade, containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and 
indirectly, where, how, and from whom, and by what means, obscene, 
lewd, lascivious, indecent, filthy and vile matter could be obtained. 
FOURTH COUNT: 

On or about May 5, 1959, within the District of Columbia, Herman 
L. Womack, knowingly used the mails for the mailing, carriage in the 
mails, and delivery of nonmailable matter, that is, an envelope ad- 
dressed to ''D. Shaub, 15 Hubbard St., Stamford, Conn."', containing a 
written and printed card, letter, circular, pamphlet, advertisement and 
notice giving information, directly and indirectly, where, how, and from 
whom, and by what means, obscene, lewd, lascivious, indecent, filthy 
and vile matter could be obtained. 

FIFTH COUNT: 

On or about May 18, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails and delivery of nonmailable matter, that is, an envelope 
addressed to "Mr. Alan L. Spencer, General Delivery, Ft. George G. 
Meade, Maryland, 980-3", containing obscene, lewd, lascivious, in- 
decent, filthy and vile matter. 

SIXTH COUNT: 

On or about May 28, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Walter Holtzman, 51 West St., Beverly Farms, Mass.", 
containing a written and printed card, letter, circular, pamphlet, ad- 


vertisement and notice giving information, directly and indirectly, 
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where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter could be obtained. 
SEVENTH COUNT: 

On or about June 1, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to ''Mr. Lacey P. Scrod, Box 82, Wyckoff, N.J.", containing 
a written and printed card, letter, circular, pamphlet, advertisement 
and notice giving information, directly and indirectly, where, how, and 
from whom, and by what means, obscene, lewd, lascivious, indecent, 
filthy and vile matter could be obtained. 

EIGHTH COUNT: 

On or about June 1, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to 'W.B. Hurlburt, 12 Mason St., Madison, Maine", contain- 
ing a written and printed card, letter, circular, pamphlet, advertise- 
ment and notice giving information, directly and indirectly, where, 
how, and from whom, and by what means, obscene, lewd, lascivious, 
indecent, filthy and vile matter could be obtained. _ 

NINTH COUNT: 

On or about June 2, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Roy Midkiff, Route 1, Box 184, Williamsburg, Virginia, 
AIR MAIL", containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and in- 


directly, where, how, and from whom, and by what means, obscene, 


lewd, lascivious, indecent, filthy and vile matter could be obtained. 
TENTH COUNT: ! 
On or about June 10, 1959, within the District of Columbia, Her- 


man L. Womack, knowingly used the mails for the mailing, carriage in 
the mails, and delivery of nonmailable matter, that is, an envelope 
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addressed to "Malcolm Scanlon, Bos 240, Grace, Idaho", containing a 


written and printed card, letter, circular, pamphlet, advertisement and 


notice giving information, directly and indirectly, where, how, and 
from whom, and by what means, obscene, lewd, lascivious, indecent, 
filthy and vile matter could be obtained. 

ELEVENTH COUNT: 

On or about June 16, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to Ward B. Hurlburt, 12 Mason St., Madison, Maine", con- 
taining a written and printed card, letter, circular, pamphlet, adver- 
tisement and notice giving information, directly and indirectly, where, 
how, and from whom, and by what means, obscene, lewd, lascisious, 
indecent, filthy and vile matter could be obtained. 

TWELFTH COUNT: 

On or about June 25, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails and delivery of nonmailable matter, that is, an envelope 
addressed to "Mr. Edwin H. Wilhelm, 313 East Lake Avenue, Balti- 
more 12, Maryland" containing obscene, lewd, lascivious, indecent, 
filthy and vile matter. 

THIRTEENTH COUNT: 

On or about June 30, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to 'Myron M. Sagar, Box 414, Rt. #1, Accokeek, Md.", con- 
taining a written and printed card, letter, circular, pamphlet, adver- 
tisement and notice giving information, directly and indirectly, where, 
how, and from whom, and by what means, obscene, lewd, lascivious, 
indecent, filthy and vile matter could be obtained. 

FOURTEENTH COUNT: 

On or about July 8, 1959, within the District of Columbia, Her- 

man L. Womack, knowingly used the mails for the mailing, carriage 
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~ in the mails, and delivery of nonmailable matter, that is, an envelope 


addressed to "Mr. E. Gellery, c/o Merchants Paker Corp., 1750 W. 
Wrightwood Ave., Chicago, Illinois, containing a written and printed 
card, letter, circular, pamphlet, advertisement and notice giving in- 
formation, directly and indirectly, where, how, and from whom, and 
by what means, obscene, lewd, lascivious, indecent, filthy and vile 
matter could be obtained. 

FIFTEENTH COUNT: 

On or about July 10, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Paul Jay, Box 100, Wyoming, Delaware", containing a 
written and printed card, letter, circular, pamphlet, advertisement 
and notice giving information, directly and indirectly, where, how, and 
from whom, and by what means, obscene, lewd, lascivious, indecent, 
filthy and vile matter could be obtained. : 

SIXTEENTH COUNT: 

On or about July 20, 1959, within the District of Columbia, Her- 
man L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Alan L. Spencer, General Delivery, Ft. Geo. G. Meade, 
Md.", containing a written and printed card, letter, circular, pamphlet, 
advertisement and notice giving information, directly and indirectly, 
where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter could be obtained. 
SEVENTEENTH COUNT: | 

On or about August 14, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Judson E. Hodges, Jr., Route 2, Box 107, Lynnhaven, 
Va."', containing a written and printed card, letter, circular, pamphlet, 
advertisement and notice giving information, directly:and indirectly, 


where, how, and from whom, and by what means, obscene, lewd, 
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lascivious, indecent, filthy and vile matter could be obtained. 
EIGHTEENTH COUNT: 

On or about August 17, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Mr. Ward B. Hurlburt, 12 Manson St., Madison, Maine", 
containing a written and printed card, letter, circular, pamphlet, ad- 


vertisement and notice giving information, directly and indirectly, 


where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter could be obtained. 
NINETEENTH COUNT: 

On or about August 23, 1959, within the District of Columbia, 
Herman L. Womack knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "John R. Ferrell, 1426 21st St., NW, Washington 6, D.C.", 
containing a written and printed card, letter, circular, pamphlet, ad- 
vertisement and notice giving information, directly and indirectly, 
where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter could be obtained. 
TWENTIETH COUNT: 

On or about August 27, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails and delivery of nonmailable matter, that is, an envelope 
addressed to "Mr. Edwin H. Wilhelm, 313 East Lake Avenue, Balti- 
more 12, Maryland", 814-2", containing obscene, lewd, lascivious, 
indecent, filthy and vile matter. 

TWENTY-FIRST COUNT: 

On or about October 22, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to ''Paul Jay, Box 100, Wyoming, Delaware", containing a 
written and printed card, letter, circular, pamphlet, advertisement and 
notice giving information, directly and indirectly, where, how, and from 
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whom, and by what means, obscene, lewd, lascivious, indecent, filthy 


and vile matter cauld be obtained. 
TWENTY-SECOND COUNT 

On or about October 26, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Alan L. Spencer, General Delivery, Ft. Geo. G. Mead, 
Maryland", containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and 
indirectly, where, how, and from whom, and by what means, obscene, 
lewd, lascivious, indecent, filthy and vile matter could be obtained. 
TWENTY-THIRD COUNT: | 

On or about October 23, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Edwin H. Wilhelm, 313 East Lake Ave i, Baltimore 12, 
Md.", containing a written and printed card, letter, circular, pamphlet, 
advertisement and notice giving information, directly and indirectly, 
where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter could be obtained. 
TWENTY-FOURTH COUNT: 

On or about November 5, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Dave Morrow, 604 Fourth St., Butler, Penna.", contain- 
ing a written and printed card, letter, circular, pamphlet, advertise- 
ment and notice giving information, directly and indirectly, where, how, 
and from whom, and by what means, obscene, lewd, lascivious, indecent, 
filthy and vile matter could be obtained. | 
TWENTY-FIFTH COUNT: 

On or about November 11, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 


8 


addressed to "Mr. Chip Crane, 497 West Capitol St., Slat Lake City 16, 
Utah", containing a written and printed card, letter, circular, pamphlet, 
advertisement and notice giving information, directly and indirectly, 
where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter could be obtained. 
TWENTY-SIXTH COUNT: 

On or about November 19, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Edwin H. Wilhelm, 313 East Lake Avenue, Baltimore 12, 
Maryland", containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and 
indirectly, where, how, and from whom, and by what means obscene, 
lewd, lascivious, indecent, filthy and vile matter could be obtained. 
TWENTY-SEVENTH COUNT: 

On or about November 23, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Mr. Ward B. Hurlburt, 12 Mason St., Madison, Maine", 
containing a written and printed card, letter, circular, pamphlet, ad- 
vertisement and notice giving information, directly and indirectly, 
where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter could be obtained. 
TWENTY-EIGHTH COUNT: 

On or about December 9, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails and delivery of nonmailable matter, that is, an envelope 
addressed to ''Michael Suozzi, 31 First St., Glen Cover, L1I., New 


York", containing a written and printed card, letter, circular, pamphlet, 


advertisement and notice giving information, directly and indirectly, 
where, how, and from whom, and by what means, obscene, lewd, 


lascivious, indecent, filthy and vile matter could be obtained. 


TWENTY-NINTH COUNT: 

On or about December 9, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 
in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Paul Jay, Box 100, Wyoming, Delaware", containing a 
written and printed card, letter, circular, pamphlet, advertisement 
and notice giving information, directly and indirectly, where, how, and 
from whom, and by what means, obscene, lewd, lascivious, indecent, 
filthy and vile matter could be obtained. 
THIRTIETH COUNT: 

On or about December 14, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 


in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Alan L. Spencer, General Delivery, Ft. George G. Meade, 
Md.", containing a written and printed card, letter, circular, pamphlet, 
advertisement and notice giving information, directly and indirectly, 
where, how, and from whom, and by what means, obscene, lewd, 


lascivious, indecent, filthy and vile matter could be obtained. 
THIRTY-FIRST COUNT: ! 

On or about December 18, 1959, within the District of Columbia, 
Herman L. Womack, knowingly used the mails for the mailing, carriage 


in the mails, and delivery of nonmailable matter, that is, an envelope 
addressed to "Paul Jay, Box 100, Wyoming, Delaware", containing 
obscene, lewd, lascivious, indecent, filthy and vile matter. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Oscar L. Altman 
Foreman. 


[Filed January 14, 1960] 


Defendant's Plea - NOT GUILTY 


[Filed January 14, 1960] 


MOTION TO SUPPRESS EVIDENCE 
AND RETURN PROPERTY 

Now comes the defendant, by and through his attorney, Stanley 
M. Dietz, and moves the Court to suppress from usage in evidence 
against him all of the property seized at the time of his arrest on 
January 5, 1960, and to order return to the defendant of all said seized 
property. 

For ground hereof defendant refers to the attached affidavit which 
he prays the Court to consider as a part hereof and states to the Court 
that the property seized consisted of his entire mailing list as a maga- 
zine publisher, and that the seizure was made as a result of an unlawful 
search, which said search was not made to obtain evidence but was 
made with the purpose of seizing defendant's mailing list in an effort 
to prevent the defendant from continuing his magazine publishing oper- 
ations, which said actions of the Postal Department were in contra- 
vention of the Constitution of the United States of America, Amend- 
ments I, IV and V, and in contravention of Federal Rules of Criminal 
Procedure. 

/s/ Stanley M. Dietz 
Attorney for Defendant 
{Certificate of Service] 
AFFIDAVIT IN SUPPORT OF 
MOTION TO SUPPRESS 
District of Columbia: ss 

Herman Lynn Womack, upon his oath, being first duly sworn 
according to law, deposes and says that he is the defendant herein, 
that he operates a magazine publishing business in the District of 
Columbia, that on January 5, 1960 he was arrested pursuant to a 
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warrant of arrest issued by the U.S. Commissioner for the District 
of Columbia at his place of business. That at the time of his arrest 

the Postal Inspector who accompanied the Deputy U. S. Marshals who 
executed the warrant of arrest, made a search of his business premises 
and seized his entire mailing list consisting of approximately 40,000 
customers of the defendant. That thereafter the Postal Inspector in- 
formed the defendant that this seizure of the defendant's mailing list 
was intended to stop the defendant's operations. That the property 
seized is owned by defendant, and that if the defendant is unable to 
obtain the return of his mailing list he will be forced out of business. 


/s/ Herman Lynn Womack 


[JURAT dated January 14, 1960] 


[Filed January 21, 1960] 


OPPOSITION TO DEFENDANT'S MOTION TO SUPPRESS 
Statement of Facts 

Beginning in February 1959, numerous complaints were received 
by the Post Office Department from various citizens objecting to the 
mailing of circular matter by Continental Artists and Continental 
Studios at Post Office Box 420, Benjamin Franklin Station, Washington, 
D. C., offering for sale obscene, lewd, lascivious, indecent, filthy and 
vile pictures of nude males. In order to conduct this illegal scheme, 
those engaged in such criminal activity must maintain lists of their 
correspondents who desire such material in order to, from time to 
time, circularize such persons, advising them of any new material of 
this nature, and to address such letters, packages, articles and other 
envelopes containing matter of this description which is nonmailable 
within the provisions of Section 1461 of Title 18 cf the United States 
Code, as amended. During the course of the investigation of this mat- 
ter, resulting in the arrest of the defendant on January 5, 1960, various 
test letters were sent to the defendant from various addresses out of 


the District of Columbia by Postal Inspector Harry J. Simon. 
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On the date of arrest there were present Postal Inspector 
Harry J. Simon and Deputy United States Marshal Donald Forsht, who 
had a warrant which had been issued on this date by the United States 
Commissioner for the arrest of the defendant, Herman Lynn Womack, 
charged with a violation of 18 U.S.C. 1461. Shortly after the Inspector 
and Deputy Marshal entered they were joined by Postal Inspector 
Joseph Verant and Deputy United States Marshal Thomas W. Irvine. 

At the time of the defendant's arrest and incidental thereto there was 
seized several filing cabinets containing three by five index cards, 
which the defendant stated comprised his mailing list of approximately 
40,000 names. There is attached hereto and made a part hereof the 
affidavits of Postal Inspectors Harry J. Simon and Joseph A. Verant 
relative to this arrest and seizure. 

It is respectfully submitted that this mailing list of approximately 
40,000 names contained at least three of the test names used exclusively 
in the investigation of dealers in obscene matter and that the Postal 
Inspector in charge of this investigation, Harry J. Simon, at no time 
subscribed to any of the magazines which the defendant alleges he prints 


and mails. Thus, it is respectfully submitted that said mailing list is 


not necessary for the conduct of any legitimate enterprise that the 
defendant might be engaged in but that in fact it is an instrumentality 
in the purveying of obscene, lewd, lascivious, indecent, filthy and vile 
matters contrary to the criminal statutes of the United States. 

The Use of Decoy Letters Does Not Constitute Entrapment. 

It is respectfully submitted that while the facts clearly show that 
in the course of this investigation the Postal Inspector employed what 
are described as "decoy" letters, such letters do not constitute entrap- 
ment. In this regard, it should be borne in mind that many complaints 
were received from various individuals prior to the use of any "decoy" 
letters concerning the solicitation and sale of these nude male figures 
by the defendant. Further, the Supreme Court has held in the case of 
United States v. Roth, (C.A.N.Y. 1956) 237 F.2d 796, affirmed, 77 S.Ct. 
1304, 354 U.S. 476, 1 L.Ed. 2nd 1498, rehearing denied, 78 S.Ct. 8, 
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351 U.S. 852, 2 L.Ed. 2nd 60, that in a prosecution for mailing such 
obscene matter a defendant cannot raise the defense of entrapment on 
the ground that his advertisements offering publications for sale were 
answered by government agents. To the same effect see Price v. 
United States, 165 U.S. 311; Andrews v. United States, 16 S.Ct. 798, 
40 L.Ed. 1028; Rosen v. United States, 16 S.Ct. 434, 40 L.Ed. 606; 
Grimm v. United States, 15 $.Ct. 470, 156 U.S. 604, 39 L.Ed. 550; 
Kemp v. United States (C.A.D.C. 1914) 41 App. D.C. 539. 


The Articles Seized Were Not Merely Evidentiary 
but Constituted Instrumentalities of Crime. 


There is a distinction which must be drawn where articles are 
seized pursuant to a lawful arrest between such articles which merely 
furnish evidence of crime and those which constitute actual instru- 
mentalities by which the crime or crimes are committéd. In this 
regard, the indictment of this defendant is in thirty-one counts, charg- 
ing in some counts that the defendant used the mails for the mailing of 
nonmailable material consisting of cards, letters, circulars and adver- 
tisements giving notice where, how and from whom such obscene, lewd, 
lascivious, indecent, filthy and vile material could be obtained and in 
other counts that the defendant knowingly used the mails for mailing 
such nonmailable matter containing such lewd, obscene, lascivious, 
filthy and vile matter. Obviously the property sought to be suppressed 
and returned in this case, that is, the mailing list, is compiled as a 
result of some inquiry from those who seek to purvey material of this 
description. As a result of this inquiry, circulars and advertisements 
are dispatched to these people, setting forth nonmailable matter which 
is sought to be sold by the defendant. Thus a mailing list must neces- 
sarily be compiled as to circulars or advertisements dispatched to 
such people, as is charged in some of the counts of the indictment, as 
well as a mailing list for the actual mailing of the obscene, lewd, 
lascivious, indecent, filthy and vile articles, as charged in other counts 


of the indictment. Thus it is readily seen that the mailing list is an 


instrumentality in the commission of the felonies charged in each and 


14 


every one of the counts of the indictment as without such a mailing list 
the violations could not occur. 

This issue of the instrumentality of a crime has been presented 
to the Supreme Court and other Federal and State courts in innumer- 
able cases. In the case of Marron v. United States, 275 US. 192, 
officers with a search warrant searched a place suspected of being 
used to violate the Prohibition Act. This warrant described things to 
be seized as "intoxicating liquors and articles of their manufacture." 
When the officers arrived at the place, they found the sale of liquor 
going on at the time and arrested Marron's co-defendant, searched for 
and found large quantities of liquor and, in addition, a ledger showing 
inventories of liquor, receipts and a number of bills. The Supreme 
Court affirmed a denial of a motion to suppress and return the ledger 
and bills, holding they were legally seized as an incident to an arrest 
and that the ledger and bills were part of the equipment actually used 
to commit the offense. The Court in the Marron case cited Agnello v. 


United States, 269 U.S. 20 at page 30, as follows: 
"The right without a search warrant contemporaneously to 


search persons lawfully arrested while committing crime 

and to search the place where the arrest is made in order 

to find and seize things connected with the crime as its 

fruits or as the means by which it was committed, as well 

as weapons and other things to effect an escape from 

custody, is not to be doubted." (Emphasis supplied) 

In a case charging a violation of the White Slave Traffic Act, 
United States v. Brengle, 29 F.Supp. 190, the defendants were arrested 
and a large quantity of documents and objects seized. Ona motion to 
suppress, the District Court ruled that the seizure would be upheld as 
to those things which did not relate to the specific offense for which 
the defendants were arrested. 

In this regard, as previously noted, the mailing list seized in 
the instant case contained the mailing names and addresses of at least 
three of the decoy names utilized by the Postal Inspector in his 
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investigation and that at no time did he in those names subscribe to any 
of the alleged magazines published by the defendant. Similarly, in 
Foley v. United States, 64 F.2d 1, cert. denied, 289 U.S. 762, officers 
executing a Search warrant searched a residence and seized documents, 
books, papers, records, cards and accounts which were allegedly used in 
the actual commission of the crime of conspiracy to violate the Prohibition 
Act. Included were books of unfilled orders, ledgers of customers’ ac- 
counts, stock books showing liquor orders received, delivered and on 
hand, invoices of shipments, price lists for whiskey, and a typewriter 
and adding machine used to make the records. The Court held: 

"The things seized were not mere evidence. They were 


things actually used in committing the crime . ... . and 


considering the extent of the business done, they were 


necessary to its commission." 

Similarly, in Landau v. United States Attorney, 82 F. 2d 286, cert. 
denied, 298 U.S. 665, the defendant's luggage was searched at a port of 
entry revealing a false compartment. While riding to the Custom House 
for further investigation, the defendant was relieved of a memorandum 
which he had removed from his brief case and placed in his pocket. The 
memorandum listed the size, number of jewels and names of manufacturers 
of watch movements, which were later found on the person of a member of 
the crew of the steamship on which the defendant had arrived. The Court 
held that the memorandum was an instrumentality of the crime of smuggling 
because it was the essential means by which the defendant could make sure 
that the actual carrier turned over all of the goods. 

WHERE FORE, it is respectfully submitted that the forty odd 
thousand cards or mailing list, containing the names and addresses of 
the defendant's clients, constitute an essential instrumentality in the 
conduct of the illegal offenses charged in the indictment and that the same 
were Seized pursuant to a lawful arrest warrant and that the search was 
reasonable under the circumstances of the arrest. : 


/s/ Oliver Gasch 
United States Attorney 


/s/ Frederick G. Smithson 
Assistant United States Attorney 


DISTRICT OF COLUMBIA 
ss 


CITY OF .WASHINGTON 

Harry J. Simon, being first duly sworn deposes and says: 

I am a postal inspector assigned to the investigation of matters 
relating to the use of the mails by suspected dealers in obScene material. 

An investigation was conducted of the activities of Herman Lynn 
Womack, doing business as Continental Artists, Box 402; and Classic 
Style, Box 186, Benjamin Franklin Station, Washington, D. C. 

Acting upon authorization from Assistant United States Attorney 
Alexander L. Stevas I appeared before the United States Commissioner 
and filed complaint charging Herman Lynn Womack with mailing obscene 
pictures in violation of 18 USC 1461. A warrant was issued for his ar- 
rest. 

About 3:00 PM on January 5, 1960, I entered the place of business 
of the defendant at 1318 14th Street, N. W., Washington, D. C., ac- 
companied by Deputy United States Marshal Donald Forsht. I had pre- 
viously talked with the defendant during a visit to his printing establish- 
ment at 1318 14th Street, N. W., and when he visited my office on two 
occasions. Shortly after we entered the premises, we were joined by 
Postal Inspector Joseph A. Verant and Deputy United States Marshal 
Thomas Irvine. Womack was promptly told that Mr. Forsht hada 
warrant for his arrest, which was exhibited to him. The defendant was 
further informed that it was desired to make a search of his premises 
for his mailing list, photographs and negatives. He asked whether we 
had a search warrant and was informed that none was required as the 


search was being made incident to a lawful arrest. The defendant 


replied that he had'no unretouched photographs or negatives on the 
premises. He pointed out several filing cabinets containing 3 x 5 index 
cards which he stated comprised his mailing list of approximately 
40,000 names arranged in two alphabetical files. I donot recall that 
Mr. Womack made any inquiry as to why the mailing list was being taken 
and he did not oppose its seizure. 
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It is noted that the defendant asserts in his affidavit that the mail- 
ing list is necessary to his magazine publishing business. In this 
regard, I wish to state that I never subscribed to his magazines "Trim," 
"Fizeek," or the magazine "Grecian Guild Pictorial" which the defendant 
prints for one C. W. R. Benson, P. O. Box 4277, University Station, 
Tucson, Arizona. However, it can be revealed that at least three of 
the test names used exclusively in the investigation of dealers in obscene 
matter were found in the alphabetical mailing list which I seized as an 
instrument used, or to be used, in the commission of the felonies 
charged in this indictment. : 

The defendant was permitted to call his attorney, siacley Dietz, 
who arrived at the premises in about fifteen minutes. It is recalled 
that Mr. Dietz remarked that he would have the files back and that 
seizure of the mailing list would merely delay the operation for about 
thirty days. | 


/s/ Harry J. Simon 


Subscribed and sworn to before me at 
Washington, D. C., this day of 
January, 1960. 


CITY OF WASHINGTON 
ss 


DISTRICT OF COLUMBIA 

I, Joseph A. Verant, Postal Inspector, make the following state- 
ment of fact. | 

On January 5, 1960, I was with Postal Inspector H. J. Simon and 
in the company of two Deputy U. S. Marshals, one of whom served a 
warrant of arrest on Herman Lynn Womack, 1318 - 14th Street, N. W., 
Washington, D. C. Such warrant was based on complaint of Inspector 
Simon. I was present in the establishment when Mr. Stanley Dietz, 
Defense Counsel, appeared. Mr. Dietz asked to see the arrest warrant 


and it was handed to him by the Deputy Marshal. In response to inquiry 
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by Mr. Dietz, Inspector Simon stated that the material, including a 


card mailing list, being taken from the premises was being so taken 
incident to lawful arrest. Mr. Dietz made no protest to such action. 
The foregoing is the truth. 


/s/ Joseph C. Verant 
Subscribed and sworn to before me this 18th day of January 1960, at 


Washington, D. C. 
/s/ J. J. Connors 
Postal Inspector 


[ Filed February 1, 1960] 


ORDER SUPPRESSING EVIDENCE AND 
RETURNING PROPERTY 


Upon consideration of the defendant's motion to suppress evidence 
and return property filed-herein, and argued on January 29th, 1960, it 
is, by the Court, this 1 day of February, 1960. 

ORDERED, that the defendant's mailing list, exclusive of the ap- 
proximately seventeen cards relating to the names and addresses charged 
referred to in the indictment herein, is hereby suppressed from usage-in- 
use as evidence against-this-defendant; in this proceeding, and it is, 

FURTHER ORDERED, that the defendant's mailing list, exclusive 
of the approximately seventeen cards relating to the names and addresses 
ehargeé- referred to in the indictment herein, be returned forthwith to the 
defendant. 


/s/ Alexander Holtzoff 
JUDGE 


A.H. 
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[ Filed February 3,1960] 
MOTION TO DISMISS INDICTMENT 

Now comes the defendant, by his attorney, and moves the Court to 
dismiss the indictment against him upon the ground that Title 18 U.S.C. 
1461, as amended in 1958, and the charges contained in the indictment, 
violate the defendant's constitutional rights under the First, Fifth and 
Sixth Amendments to the Constitution of the United States of America 
in that: | 

One: The 1958 Amendment makes 18 U.S.C. 1461 so vague and 
indefinite that it does not meet the due Process Requirement of the Fifth 
Amendment or that provision of the Sixth Amendment which entitles an 
accused to be informed of the nature and cause of the accusation against 
him. 

Two: That representations of the human nude are not obscene under 
the Supreme Courts Prurient Interest Test for Obscenity and same are 
protected under the provisions of the First Amendment to the Constitution 
of the United States of America. : 


/s/ Stanley M. Dietz, 
Attorney for Defendant 


Certified: A copy hereof, plus the attached Brief in Support hereof, 
personally delivered to the office of Frederick Smithson, Assistant 
United States Attorney this 3rd day of February, 1960. 


/s/ Stanley M. Dietz | 
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BRIEF IN SUPPORT OF MOTION 
TO DISMISS THE INDICTMENT 


Statement of the Case 
A thirty one count indictment charges the defendant with violations 
of 18 U.S.C. 1461. The defendant has made a motion to dismiss the indict- 
ment on the ground that 18 U.S.C. 1461, as amended in 1958 violates the 
First, Fifth, and Sixth Amendments to the Federal Constitution. 


Constitutional and Statutory 
Provisions Involved 


Fifth Amendment to the Constitution of the United States: 
"No person shall * * * be deprived of life, liberty, or 


property, without due process of law; xe EN 


Sixth Amendment to the Constitution of the United States: 
"In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial jury 
of the State and district wherein the crime shall have been 
committed, which district shall have been previously ascer- 
tained by law, and to be informed of the nature and cause 


of the accusation; * * *" 


18 U.S.C. 1461: 

"* * %* Whoever knowingly uses the mails for the mail- 
ing, carriage in the mails, or delivery of anything declared 
by this section to be nonmailable, or knowingly causes to be 
delivered by mail according to the direction thereon, or at the 
place at which it is addressed, or knowingly takes any such 
thing from the mails for the purpose of circulating or dis- 
posing thereof, or of aiding in the circulation or disposition 
thereof, shall be fined not more than $5,000 or imprisoned 
not more than five years, or both, for the first such offense, 
and shall be fined not more than $10,000 or imprisoned not 


more than ten years, or both, for each such offense there- 


after. * * *" 
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Argument on Point One 
I. 


THE 1958 AMENDMENT MAKES 18 U.S.C. 1461 SO VAGUE 
AND INDEFINITE THAT IT DOES NOT MEET THE DUE PRO- 
CESS REQUIREMENT OF THE FIFTH AMENDMENT OR THAT 
PROVISION OF THE SIXTH AMENDMENT WHICH ENTITLES 
AN ACCUSED TO BE INFORMED OF THE NATURE AND 
CAUSE OF THE ACCUSATION 


All statutes must be reasonably definite. This is a general due 
process requirement for all legislation, whether federal or state, whether 
civil or criminal. Moreover the standards of certainty in statutes with 
criminal sanctions are more exacting than those with civil ones only. 

In addition to the due process clause of the Fifth Amendment there is 
also in this situation the requirement of the Sixth Amendment that an 
accused is entitled to be informed of the nature and cause of the accusa- 
tion against him. As the United States Supreme Court pointed out many 
years ago in United States v. Reese, 92 U.S. 214 (1876), through Chief 
Justice Waite: ".. . Every man should be able to know with certainty 
when he is committing a crime." At 220. | 

Or as the Court ruled more recently in Winters v. New York, 333 
U.S. 507 (1948), reversing 294 N.Y. 545, 63 N.E. 2d 98: (1948), through 
Justice REED: | 

"| | . The standards of certainty in Lee eee 
for offenses is higher than in those depending primarily upon 
civil sanction for enforcement. The crime "must be defined 
with appropriate definiteness.' * * * There must be ascer- 


tainable standards of guilt. Men of common intelligence 


cannot be required to guess at the meaning of the enactment 
.'"' Id. at 515. 


Or yet again as the Court ruled in Lanzetta v. New Jersey, 306 
U.S. 451 (1939): 
"No one may be required at peril of life, liberty or 
property to speculate as to the meaning of penal statutes. 
All are entitled to be informed as to what the State commands 
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or forbids. (Champlin Ref. Co. v. Corporation Commission, 

286 U.S. 210, 242, 243; Connally v. General Constr. Co. 269 

U.S. 385, 391-393; A.B. Small Co. v. American Sugar Ref. 

Co. 267 U.S. 233, 239; United States v. L. Cohen Grocery 

Co, 255 U.S. 81, 89-92; Collins v. Kentucky 234 U,S. 634, 

638; International Harvester Co. v. Kentucky, 234 U.S. 216; 

Cf. People v. Belcastro, 356 Ill. 144; People v. Licavoli, 264 

Mich. 643.) The applicable rule is stated in Connally v. 

General Constr. Co. 269 U.S. 385, 391, 70 L.ed. 322, 328, 

46 S.Ct. 126: 'That the terms of the penal statutes creat- 

ing a new offense must be sufficiently explicit to inform 

those who are subject to it what conduct on their part will 

render them liable to its penalties, is a well-recognized 

requirement, consonant alike with ordinary notions of fair 

play and the settled rules of law. And a statute which either 

forbids or requires the doing of an act in terms so vague 

that men of common intelligence must necessarily guess 

at its meaning and differ as to its application, violates the 

first essential of due process of law.'" 
There are many additional cases to the same effect: Champlin Refining 
Co. v. Corporation Comm'n., 286 U.S. 210 (1932); Smith v. Cahoon, 283 
U.S. 553 (1931); Cline v. Frink Dairy Co. 274 U.S. 445 (1927); Connally 
v. General Construction Co., 269 U.S. 385 (1926); United States v. Cohen 
Grocery Co., 255 U.S. 81 (1921); Collins v. Kentucky, 234 U.S. 634 (1914); 
International Harvester Co. v. Kentucky, 234 U.S. 216 (1914); cf. Watkins 
v. United States, 354 U.S. 178 (1957); United States v. Cardiff, 344 U.S. 
174 (1952); Kraus & Bros. v. United States, 327 U.S. 614 (1946); Collings, 
Unconstitutional Uncertainty - An Appraisal, 40 CORNELL L. Q. 195, 
214-18 (1955); Note, Due Process Requirements of Definitness in Statutes, 
62 HARV. L. REV. 77, 85-86 (1948). 

The 1958 Amendment to 18 U.S.C. 1461 makes the pertinent part 
read: 

"Whoever * * * knowingly causes to be delivered by 
mail according to the direction thereon, or at the place at 
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which it is directed to be delivered by the person to whom 
it is addressed * * *. 

This language is not only vague and indefinite, it is meaningless. 
0. | 


MOREOVER "CRIMINAL STATUTES ARE TO BE STRICTLY 
CONSTRUED."" YATES v. UNITED STATES, 354 U.S. 298, 
310 (1957). 


A further circumstance bearing on the treatment to be accorded 
to 18 U.S.C. 1461 as amended in 1958, is that penal laws are to be 
strictly construed. On this point Chief Justice WAITE in the leading 
case of United States v. Reese, 92 U.S. 214 had this further observation: 

"This is a penal statute and must be construed strictly; 
not so strictly, indeed, as to defeat the clear intention of 

Congress, but the words employed must be understood in 


the sense they were obviously used. * * *" 


There are a multitude of cases in the same effect. Recently in 


Yates v. United States, 354 U.S. 298 (1957) the Court through Mr. Justice 
HARLAN held and said: : 
"We are thus left to determine for ourselves'the mean- 

ing of this provision of the Smith Act, without any revealing 

guides as to the intent of Congress. In these circumstances 

we should follow the familiar rule that criminal statutes are 

to be strictly construed and give to "organize" its narrow 

meaning, that is, that the word refers only to acts entering 

into the creation of a new organization, and not to acts there- 

after performed in carrying on its activities, even though 


such acts may loosely be termed ‘organizational.’ "" At 310. 


For a case to the same effect decided by the Court of Appeals for 
the Fourth Circuit see Ventimiglia v. United States, 242 F.2d 620 (1957). 


Strictly speaking, 18 U.S.C. 1461 as amended in 1958 no longer has 
any clearly ascertainable meaning. : 
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Conclusion on Point One 
The double consideration that penal statutes are to be construed 
strictly, and that a person should be able to know with certainty whether 
he is committing an offense, should lead the Court to the conclusion that 
18 U.S.C. 1461 with its 1958 Amendment violates the Fifth and Sixth 
Amendments to the Federal Constitution. 
ARGUMENT ON POINT TWO 


REPRESENTATIONS OF THE HUMAN 
NUDE ARE NOT OBSCENE 


A. 


The Supreme Court's Prurient 
Interest Test for Obscenity 
Is A Very Narrow One 


In Roth v. United States, 354 U.S. 476 (1957) the Court laid down its 
prurient interest test for obscenity. This test is a very narrow one. Mr. 
Justice BRENNAN in the Court's opinion set it down as follows: 

"Obscene material is material which deals with sex ina 


manner appealing to prurient interest."" At 487. 


At the term before the last, the United States Supreme Court per- 
used the nudist publications Sunshine & Health and Sun Magazine, and 


determined them to be not obscene. Sunshine Book Company v. Summer- 
field, 355 U.S. 372 (Jan. 13, 1958), reversing 249 F.2d 114 (D.C. Cir. 
1957), affirming 128 F. Supp. 564 (D.D.C. 1955). 

At the same term the United States Supreme Court took a similar 


approach with reference to the motion picture film "The Game of Love," 
Times Film Corp. v. City of Chicago, 355 U.S. 35 (1957), reversing 244 
F.2d 432 (7th Cir.), affirming 139 F. Supp. 837 (D.N.D. Ill. 1956). The 
Supreme Court viewed the film, decided that it was not obscene, and 
reversed the court below. 

At the same Term the Court also gave favorable rulings for 
individuals in two further cases. In one of these, One Inc. v. Olesen, 
355 U.S. 371 (1958) reversing 241 F.2d 772 (9th Cir. 1957), the Court 
held a magazine called One, which was beamed at homosexuals, to be 


not obscene. 
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In a fourth case, at the same Term, Mounce v. United States, 355 
U.S. 180 (1957), vacating judgment in 247 F.2d 148 (9th Cir. 1955), affirm- 
ing United States v. 4200 Copies International Journal, 134 F.Supp. 490 
(D.E.D. Wash. 1955), which involved nudist periodicals as well as two 
publications which contained only reproductions of human nudes without 
any text at all, the Court after a confession of error by the Solicitor 
General, vacated the judgment of the court below and remanded the case 
to the District Court for reconsideration in the light of the Roth case. 
The district judge had included in the standard of obscenity which he had 
applied that which "offends the sense of propriety, morality, and decenty 
of" the average person of the community. This Court of Appeals for the 
Ninth Circuit had adopted the District Court's standard, But the Supreme 
Court had laid down the prurient interest test. When this case returned 
to the district court, the judge held all the publications there involved, 
even those soley with pictures and without any text at all, to be not 
obscene. Civil No. 1286, D.E.D. Wash., August 15, 1958. 

On the last day of the last term June 30, 1959 the Supreme Court 
took similar action with reference to the film "Lady Chatterley's Lover", 
Kingsley International Pictures Corp. v. Board of Regents, 360 U.S. 684 
(1959). All of the justices, except Mr. Justice BLACK, viewed the film. 

At the present term, and in December 1959, the Court held in 
Smith v. California, 80 S.Ct. 215, that a Los Angeles ordinance which 
made the possession of obscene material an offense was invalid. The 
basis for the decision was that the ordinance included no element of 


scienter. 


In addition, it is interesting to note that at the last two terms the 


United States Supreme Court has not found anything to be obscene, 
whether it be nudist magazines, or motion picture films or a publication 
beamed at homosexuals. Also the court has so far lifted the ban on 
every film to come to court. The list includes "The Miracle," Joseph 
Burstyn, Inc. v. Wilson, 343 U.S. 495 (1952), reversing 303 N.Y. 242, 
101 N.E. 2d 665 (1951); ''The Moon Is Blue,"' Holmby Productions, Inc. 
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v. Vaughn, 350 U.S. 870 (1955), reversing 177 Kan. 728 P.2d 412; "The 
Game of Love,"' Times Film Corp. v. City of Chicago, 355 U.S. 35 (1957), 
reversing 244 F.2d 432 (7th Cir. 1957), affirming 139 F.Supp..837 (D.N.D. 
Ill. 1956); "La Ronde" (a picture made from Arthur Schnitzler's Reigen), 
Commercial Pictures Corp. v. Board of Regents, 346 U.S. 587 (1954), 
reversing 305 N.Y. 336, 113 N.E. 2d 502 (1953; "Native Son" and "M", 
Superior Films v. Dep't of Education, 346 U.S. 587 (1954), reversing 159 
Ohio St. 315, 112 N.E. 2d 311 (1953); ''Pinky,"’ Gelling v. Texas, 343 U.S. 
960 (1952), reversing 157 Tex. Cr. 516, 247 S.W. 2d 95; and "Lady 
Chatterley'’s Lover" Kingsley International Pictures Corp. v. Board of 
Regents, 360 U.S. 684 (1959), reversing 4 N.Y. 2d 349, 175 N.Y.S. 2d 
39 (1958), reversing 4 A.D. 2d 348, 165 N.Y.S. 2d 681 (3d Dept. 1957). 

B. 


THE NONOBSCENITY RULING OF THE UNITED STATES 
SUPREME COURT IN SUNSHINE BOOK COMPANY v. 
SUMMERFIELD, 355 U. S. 372 (Jan. 13, 1958) IS THE CUL- 
MINATION OF THE INCREASING RECOGNITION BY COURTS 
THAT THE HUMAN NUDE IS NOT OBSCENE. 


Because of our long history with the human nude in various art 
forms, and more recently in numerous other forms, our courts have 
frequently stated that nudity per se is not obscene. See e.g. Parmelee 
v. United States, 113 F.2d 729, 732 (D.C. Cir. 1940); Maryland State 
Board v. Times Film Corp., 212 Md. 454, 129 A.2d 833, 838 (1957); 


People v. Muller, 96 N.Y. 408, 411 (1884); People v. Gonzales, 107 

N.Y. S.2d 968, 969 (1951); Commonwealth v. Hueston, The Legal Intel- 

ligencer, Oct. 26, 1956, 25 U.S. Law Week 2193, 2194 (1956). 
Accordingly: many cases have held that nudist books, nudist periodi- 


cals, nudist films and nude photographs were not obscene. See e.g. 
Parmelee v. United States, 113 F.2d 729 (D.C. Cir. 1940) (Parmelee's 
book, Nudism in Modern Life); Sunshine Book Company v. Summerfield, 
D.D.C. Civil Action No. 3007/53, July 13, 1953, affirmed 221 F.2d 43 
(1954), cert. denied, 349 U.S. 921 (1955) numerous issues of the nudist 
periodicals Sunshine & Health and Sun Magazine); State v. Lerner, 51 Oh. 
L. Abs. 321, 81 N.E. 2d 282 (1948) (seven issues of the nudist periodical 
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Sunshine & Health); LeBaron v. Olesen, 125 F.Supp. 58 (S.D. Cal. 1954) 
(Marilyn Monroe coasters); in the Matter of Excelsior Pictures Corp. v. 
Regents, 3 N.Y. 2d 237, 144 N.E. 2d 31 (1957) affirming 2 A.D. 2d 941 156 
N.Y.S. 2d 800 (1956) (nudist film Garden of Eden); Matter of Capital Enter- 
prises v. Regents, 1 A.D. 2d 990, 149 N.Y.S. 2d 920 (1956) (motion picture 
Mom and Dad, depicting human birth); Maryland State Board v. Times 
Film Corp., 212 Md. 454, 129 A.2d 833 (1957) (film Naked Amazon, show- 
ing Camayura Indians in the jungles of Brazil, who live entirely unclothed); 
American Museum of Natural History v. Keenan, 20 N.J. Super. Ill., 89 A. 
2d 98 (1952) (film Latuko, which depicts the life of a nude African Tribe); 
Commonwealth v. Hueston, The Legal Intelligencer, Oct. 26, 1956, 26 U.S. 
L. Week 2193 (photographs of the human nude). : 

In the Matter of Excelsior Pictures Corp. v. Regents, supra, Judge 
Desmond described the motion picture there involved, Garden of Eden, as 
"a fictionalized depiction of the activities of the members of a nudist group 
in a secluded private camp in Florida."' 3 N.Y. 2d at 239, 144 N.E. 2d at 
32. He further stated that in the film "the nudists are shown as a whole- 
some, happy people in family groups practicing their sincere if misguided 
theory that clothing, when climate does not require it, is deleterious to 
mental health by promoting an attitude of shame with regard to natural 
attributes and functions of the body!" Ibid. In holding the film to be not 
obscene he reasoned: 

"The pictured episodes are honestly relevent to the 

adequate expression of innocent ideas" (United States Vv. 

Kennerly, D.C., 209 F. 119, 120-121) just as are figures 

of nude men and women in the decor of public buildings 

including New York Court Houses, and the pages of 

National Geographic Magazine and in ultra-respectable 

travel pictures."" 2 N.Y. 2d at 239-240, 144 N.E. 2d at 

32-33. 


In Commonwealth v. Hueston, supra, involving nude photographs, 


the court reasoned: 
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"On June'11, 1956 at page 85 of Time magazine, the 
editor published under the heading of "Master of the 
Renaissance" a full color reproduction of Tintoretto's 
"Minerva Pursuing Venus'. On April 23, 1956, the same 
publication carried Lucas Cranach's 'Adam and Eve' were, 
as were the women photographed in our exhibits, depicted 
in the nude, but certainly no one would call their work 
indecent or obscene. 

"Are the exhibits in this case to be condemned because 
they fail to measure up to the artistic standards of a Renoir, 
Tintoretto or Cranach? I think not.” 


The nudist film Garden of Eden, according to the Court of Appeals 


of New York, "has been shown in 36 States and in many foreign countries." 


In the Matter of Excelsior Pictures Corp. v. Regents, 3 N.Y. 2d 237, 239, 
144 N.E. 2d 31, 32 (1957). 


Indeed, in both the Mounce and the Sunshine Book Company cases, 


the district courts observed that nudity per se was not obscene. In the 
Mounce case sub nom. United States v.4200 Copies International Journal, 
134 F.Supp. 490 (D.E.D. Wash. 1955), the federal district judge stated: 
"Nudity is not per se obscene."’ At 493. In the Sunshine Book Company 
case, the federal district judge said: 
"First and foremost, nudity is not obscene, per se." 

128 F.Supp. 564, 569. 
However, neither they nor the Courts of Appeals were able to follow 
through on these observations. Their errors in this regard, the United 
States Supreme Court corrected, by vacating the judgment of the Court 
of Appeals for the Ninth Circuit, and by reversing the judgment of the 
Court of Appeals for the District of Columbia Circuit. The Supreme 
Court's ruling in the Sunshine Book Company case definitively establishes 
that nudist publications such as Sunshine & Health and Sun Magazine are 
not obscene. 
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Cc. 


THE DECISIONS HOLDING NUDITY TO BE NOT OBSCENE 
RESULT FROM THE FACT THAT THE HUMAN NUDE HAS 
BEEN WITH US IN ART FOR MORE THAN TWENTY-FIVE 
CENTURIES AND IN MANY OTHER FORMS MORE RECENTLY 


We have had representations of the human nude, both male and 
female, separately and together, in sculpture and painting for more than 
2500 years. In this history, the Greeks took the first steps. They pro- 
duced monumental statues of naked youths beginning about the middle of 
the Seventh Century, B.C. Since then, we have had so many examples of 
the human nude in sculpture and painting that they are too numerous to 
mention. Human nudes in sculpture, painting and other art forms are on 
exhibition in various museums throughout the country. They have been 
reproduced in such widely disseminated publications as the Encyclopedia 
Britannica, Time, Life and in numerous books on art. — 

The latest edition of the Encyclopedia Britannica (1952) in its 
articles on Sculpture and Sculpture Technique contains reproductions of 
Michelangelo's Slave, Vol. 20, Plate VIZ, opp. p. 230, and Evening, Plate 
X, Roden's The Kiss, Plate VII, opp. p. 198, and The Bronze Age, Plate 
X, opp. p. 230, Donatello's David, Plate IV, opp. p. 198, Arthur Lee's 
Dawn, Plate XVI, and Rhythm, Plate XI, opp. p. 230, and Maillol's Torso, 
Plate Xii. In its Article on painting this work contains reproductions of 
Botticelli's The Birth of Venus, vol. 17, Plate IV, Correggio's Mercury 
Instructing Cupid before Venus, plate VIII, Ruben's Venus and Adonis, 
Plate X and Titian's Woman on a Couch, Plate VII. The earlier edition 
of this work in this article on Sculpture and Sculpture Technique carries 
additionally Michelangelo's Evening, vol. 20, Plate V, opp. p. 224, Maillol's 
Danae, Plate XIX, opp. pp. 216-217, and Rodin's Eternal ringtime, 
Plate VIL, opp. 226-227 (14th ed. 1937). This edition on painting also 
shows one of Matisse's Odalisques, vol. 17, Plate XVI. | 

Life magazine reproduced Michelangelo's The Creation of Man, 
Dec. 26, 1949, pp. 25-48; Botticelli's The Birth of Venus, Velasquez's 


Lounging Venus, Correggio's Awakened Danae, Manet's Unblushing 
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Olympia, Titian's Bathing Goddess, Ruben's Three Graces, Courbet's 
Realistic Bather, Renoir's nude painting of his wife, and a nude piece 
of sculpture by Praxiteles, Oct. 22, 1956, pp. 102-111. 
Time reproduced a picture of Michelangelo's statue David, March 


4, 1946, p. 99; Tintoretto's Minerva Pursuing Venus, June 11, 1956, p. 85; 


and Lucus Granach's Adam and Eve, April 23, 1956, p. 87. 

Reference may also be made to some of the numerous recent works 
on art containing reproductions of the human nude. See e.g. Kenneth Clark, 
The Nude: A Study in Ideal Form (1953); R. Lulies and M. Hirmer, Greek 
Sculpture (Michael Bullock transl. 1957); O'Malley and Saunders, Leonardo 
da Vinci on the Human Body (1952); Rodin (Phaidon 1951); Goldscheider, 
The Sculptures of Michelangelo (2d ed. 1950 _; Goldscheider, The Paint- 
ings of Michelangelo (2d ed. 1948); Martinie, Rodin (1947). 

More recently representations of nude human figures have occurred 
in other fields than sculpture and painting. Such representations of both 
male and female figures, have come to be used very freely in almost any 
field, and to illustrate almost any text. They are used in etching and photo- 
graphy. They are used in medical treatises and journals. They are used 
in text books and periodicals. They are used in various works giving sex- 
ual instructions and advice. 

Almost two decades ago the court in Parmelee v. United States, 

113 F.2d 729 (D.C. Cir. 1940) thus summarized the situation at that time: 
“Nudity in art has long been recognized as the reverse 

of obscene. Art galleries, and art catalogues contain many 

nudes, ancient and modern. Even such a conservative 

source book as the Encyclopaedia Brittanica, contains 

nudes, full front view, male and female, and nude males 

and females pictures together and in physical contact. 

"The use of nude figures and photographs in medical 
treatises and textbooks is also commonly practiced today. 

* * * At 734. 
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Representations of the human nude have increased still more 


since the time of that opinion. Indeed, they have increased substantially. 
Various of the publications we have cited attest to this fact. So do 
numerous other events. Such a tightly self censored group as the movie 
industry, in the December 11, 1956 revision of its Production Code, per- 
mitted the filming of nude infants. The magazine V ariety, in its October 
7, 1957 issue had a front page story about a nudist colony on commercial 
television in Great Britain. The article tells us "The femme members 
of the Colony wore smiles, little earrings--and that's all."" In the same 
month, there were two art exhibits in New York City featuring the human 
nude. One of these showed the nudes of Nicholas Marsicano; the other 
presented a survey of nudes including works of Renoir, Titian, Picasso, 
Chagall, Tiepolo, Giacometti, Maillol, Boucher, and Schaffner, N.Y. 
Times, Oct. 22, 1957, p. 30:2-3; N.Y. Times, Oct. 30, 1957 p. 23-:2-3. 
Of the latter exhibit art critic Dore Ashton wrote in the New York Times: 
"In 'Nudes Through the Ages’ at the Delius Gallery, 
24 East Sixty Seventh Street, visitors will see that the human 
body has been a faithful muse, always presenting new possi- 
bilities for expression to the attentive and passionate artist. 
"The nude creates a division of art history of its own, a 
'subject' classification that offers ideal circumstance for 
comparative appraisal. There have always been artists 
it appears, who thought of the nude as an interesting form, 
no more--no less. Inthe early Renaissance, those artists 
made routine cross hatch studies in which they expressed 
only the rationalized volumes of muscle and bone and little 
else. In more recent periods, artists interested solely in 
inantimate metaphors such as the hackneyed female-nude- 
equals violin. | 
"These formal drawings prove a minor order when cast 
together with works by artists who have seen in the nude an 
inexhaustible symbol of life--of all life, that is. . ." 
October 30, 1957, p. 23:2. ! 
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Yet, more recently, one of England's leading newspapers 
prominently displayed the picture of a nude woman taken beside a 
park statue. Truly, the human nude has come to be culturally and 
judicially accepted as one of the ordinary facts of life. 
D. 


A FORTIORI UNDER THE SUPREME COURT'S PRURIENT 
INTEREST TEST REPRESENTATIONS OF THE MALE NUDE 
ARE NOT OBSCENE. 


Under Roth v. United States, 354 U.S. 476 (1957) only such material 
is obscene which deals with sex ina manner appealing to prurient interest. 
Representations of the male nude do not appeal to prurient interest. That 
is why society has been a little freer in permitting representations of the 
male nude than of the female nude. 

Moreover, in One Inc. v. Oleson, 355 U.S. 371 (Jan. 13, 1958), 
reversing 241 F.2d 772 (9th Cir. 1957) the United States Supreme Court 
specifically held that material aimed at homosexuals was not obscene. 
The magazine in question called One contained stories about a lesbian's 
influence on a young girl, described alleged homosexual activities of 
British peers and had an article about other magazines containing 
similar material. The Court of Appeals for the Ninth Circuit held the 
material to be obscene. However, the United States Supreme Court 


reversed. 


CONCLUSION ON POINT TWO 
In the case at bar, all the photographs sent through the mail con- 


formed with the three standards of censorship laid down by the post 
office authority: 

First: No photographs of nudes depicting an erection of the male 
sex organ. 

Second: No photographs of nudes depicting two figures in sexually 
Suggestive poses. 

Third: No photographs of nudes depicting sexually suggestive 
surroundings. 
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Therefore if the photographs sent through the mails are not 


obscene material dealing with sex in a manner appealing to the prurient 
interest of the viewer than the advertising conveying the information 
where said nude photographs may be obtained is not in violation of 
Title 18 U.S.C. 1461 and all of the thirty one charges of the indictment 
should be dismissed by the Court. : 

Respectfully submitted, 


Stanley M. Dietz 
Attorney for Defendant 


[ Filed February 3, 1960] 


MOTION TO PRODUCE EVIDENCE FOR INSPECTION 
AND TO DESIGNATE COMPLAINANTS | 


Now comes the defendant, by his attorney, and moves the Court 
to order the Government to produce all photographs and advertising 
circulars for the defendant's inspection prior to trial herein, and to 
designate out of the thirty one counts of the indictment, which relate 
to 'Decoy" letters of the postal authorities. | 

For ground hereof defendant refers to Rule Sixteen, Federal 
Rules of Criminal Procedure. | 


/s/ Stanley M. Dietz 
Attorney for Defendant 


Certified: A copy hereof, delivered to the office of Frederick Smithson, 
Assistant United States Attorney, this day of February, 1960. 


/s/ Stanley M. Dietz 
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[ Filed February 11, 1960] 


OPPOSITION TO DEFENDANT'S MOTION TO DISMISS 
INDICTMENT 


Comes now the United States Attorney in and for the District of 


Columbia and in opposition to the defendant's motion to dismiss the 
indictment, respectfully states to the Court as follows: 

1. That the charges as contained in the indictment, each and 
every count thereof, do not violate defendant's constitutional rights under 
the First, Fifth and Sixth Amendments to the Constitution. 

2. That the constitutionality of this statute has heretofore been 
established. See United States v. Rebhuhn, (C.A.N.Y. 1940) 109 F. 2d 
512, cert. denied, 310 U.S. 629; Coomer v. United States, 213 Fed. 1; 
Tyomies Pub. Co. v. United States, 211 Fed. 385. 

3. That the 1958 Amendment, Public Law 85-796, in no way 
vitiates the constitutionality of such a statute as the legislative record 
clearly indicates. Specifically, it is not vague nor indefinite but in fact 
clearly informs the accused of the charges against him in order that he 
might adequately prepare his defense. The wording changed by the 1958 
Amendment in major part deals with the next to last paragraph, which in 
the 1955 statute reads as follows: 

“Whoever knowingly deposits for mailing or delivery, 

anything declared by this section to be nonmailable, or 

knowingly takes the same from the mails for the purpose 

of circulating or disposing thereof, or of aiding in the 

circulation or disposition thereof, shall be fined not more 

than $5,000 or imprisoned not more than five years or both." 


The language of the recent Amendment was enacted by Congress to 
provide for punishment for continuing offenses in violation of this sec- 
tion instead of requiring the proof to be limited to the depositing of such 
matters for mailing or delivering. The language as amended reads as 
follows: 
"Whoever knowingly uses the mails for the mailing, 
carriage in the mails, or delivery of anything declared by 
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this section to be nonmailable, or knowingly causes to be 


delivered by mail according to the direction thereon, or 

at the place at which it is directed to be delivered by the 
person to whom it is addressed, or knowingly takes any 
such thing from the mails for the purpose of circulating 

or disposing thereof, or of aiding in the circulation or 
disposition thereof, shall be fined not more than $5, 000 

or imprisoned not more than five years, or both, for the 
first such offense, and shall be fined not more than $10,000 
or imprisoned not more than ten years, or both, for each 
such offense thereafter." | 


In this original statute and its amendment, Congress has seen fit to 
establish certain criminal charges involving the knowing use of the mails 
for mailing, carriage in the mails or delivery of nonmailable matter or 
the knowingly causing the delivery of such nonmailable matter by mail or 
the knowingly taking of any such nonmailable matter for the purpose of 
disposing or circulating such matter. None of these terms are indefinite 
or vague. This same issue was recently raised in the United States 
Court at Nashville, Tennessee, in United States v. Roy A. Oakley (a 
more exact description of the case number is presently unavailable), 
wherein the United States District Judge ruled on a similar motion by as- 
sociate counsel of the present defense counsel, that is, O. John Rogge, 
Esq., that this statute was in fact constitutional. 

4. That contrary to the bald assertion that representations of the 
human nude are not obscene, this is a matter for the consideration of the 
court and jury at the appropriate trial of this action in accordance with 
appropriate instructions as to obscenity, lewdness, lasciviousness, or 
filthiness that the court deems pertinent. In this regard, such matters 
are not within the protection of the First Amendment to the Constitution 
of the United States under the guise of freedom of speech and press and 
will clearly be shown to be obscene within the contemporary community 
statutes as set forth in the case of Roth v. United States, 354 U.S. 476. 
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Further, that such material is obscene by such standards as dealing 
with nudity in a manner appealing to prurient interest will be clearly 
obvious at the appropriate time. A motion to dismiss and the hearing 
thereon certainly should not be the point where evidentiary matter 


going to the crux of the case should be considered and disposed of 


by the court in the manner of a pretrial and devoid of all of the other 


evidence indicative of the widespread dissemination of such filth through- 
out the country and in particular it will be shown in this and its companion 
cases such matters came to those of such tender years who in their naivete 
may have subscribed through mail order houses to purchase stamps or 
body building courses or joke books. 

WHEREFORE, the premises considered, the government respect- 
fully requests the Court to summarily deny this motion to dismiss for 
the reasons stated above and for such further reasons and arguments 
as will be advanced at the time of argument. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ FREDERICK G. SMITHSON 
Assistant United States Attorney 


[ Certificate of Service ] 


[ Filed February 12, 1960] 


OPPOSITION TO DEFENDANT'S MOTION TO PRODUCE 
EVIDENCE FOR INSPECTION AND TO DESIGNATE 
COMPLAINANTS 


Comes now the United States Attorney in and for the District of 
Columbia and in opposition to the defendant's motion to produce evidence 
for inspection and to designate complainants, respectfully states to the 
Court as follows: 

1. The defendant has requested the government to produce photo- 
graphs and advertising circulars for the defendant's inspection prior to 
trial and cites as authority therefor Rule 16, Federal Rules of Criminal 
Procedure. It is respectfully submitted that Rule 16 specifically does 
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not provide for this relief. It is apparent that the defendant seeks to 
secure prior to trial the evidence upon which the government intends 
to rely and this information is already known to the defendant and is 
readily available to him by suitable investigation as its existence only 
became known from the defendant's own actions. : 

2. The demand to inspect any and all such photographs and cir- 
culars and to designate certain complainants clearly falls within the 
language of Bowman Dairy Company v. United States, 341 U.S. 214, 
denominated as a "fishing expedition" and to which the defendant is not 
entitled. | 

3. The government affirmatively states that the purpose of said 
motion is to harass and that compliance therewith would be oppressive. 
It is the considered contention, heretofore stated, that the purpose of 
this motion is merely to harass the government and to force complete 
disclosure of all evidentiary matter held by the government for use at 
the time of trial. A casual reading of Rule 16 discloses and the defendant 
must be obviously aware that he is not entitled to any of this information 


but merely hopes by this shotgun method to inadvertently obtain that to 


which he is not justified. 

4. Rule 16 of the Federal Rules of Criminal Procedure provides 
in pertinent part that upon motion the Court may order the government 
to permit the defendant to inspect and copy designated books, papers, 
documents or tangible objects obtained from or belonging to the defend- 
ant or obtained from others by seizure or by process upon a showing 
that the items sought may be material to the preparation of his defense. 
From the wording of this section and considering the nature of the 
items sought by the defendant, it is clear that Rule 16 cannot embrace 
the material sought by the subpoena duces tecum or the motion for 
inspection in the instant case for the following reasons: 

1. The photographs and advertising circulars 
sought to be inspected were not seized from 
or belonging to the defendant. : 
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They were not seized from others as a result 
of any search or arrest warrant. 
There is a complete failure to show wherein 
such items may be material to the prepara- 
tion of the defense. With regard to the nature 
of the photographs and advertising circulars, 
it is desired to point out that this defendant 
is not indigent (See United States v. Tellier, 
19 F.R.D. 164) and therefore not proceeding 
in forma pauperis. Accordingly, with the 
expenditure of a little time and a modicum of 
funds it should be easy for him to determine 
from the names already stated in the indict- 
ment what advertising circulars or photographs 
or both he dispatched to the named complain- 
ants, particularly is this true since the District 
Court for the District of Columbia has by 
previous motion ordered the return of his mail- 
ing list of 40,000 names from whence there 
were abstracted the seventeen odd names men- 
tioned in the indictment. 
5. The necessity for such a designation of the names relative to 
"decoy" letters is inexplicable as it matters not whether the names 


were of actual people or of fictitious persons. See United States v. Roth, 
(C.A.N.Y. 1956) 237 F.2d 796, affirmed, 77 S.Ct. 1304, 54 U.S. 476, where- 


SS 


in the Court of Appeals for the Second Circuit effectively disposed of 
entrapment by the use of such decoy letters. 

6. With regard to the scope of what is obtainable under motion 
filed pursuant to Rule 16, supra, it is desired to call to the Court's atten- 
tion the case of United States v. Duncan, 22 F.R.D. 295 (SDNY), where- 
in the defendants who were under indictment for evading the Internal 
Revenue laws moved under Rules 16 and 17(c) to compel the government 
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to produce for inspection any documents which were obtained from or 
belonging to the defendants or which were obtained from any other per- 
son by seizure or process. The government opposed the motion and 
argued the subpoena duces tecum should be quashed, as is the govern- 
ment's position in the instant case. The documents sought by defendants 
in that case were obtained voluntarily or by solicitation. The Court held 
in disposing of the motions that the documents clearly did not fall within 
Rule 16 since they were not obtained from and did not belong to the 
defendants and were not obtained from others by seizure or process. 
In the instant case there are no documents of the defendant held as such 
information as was obtained from the defendant were in fact obtained 
with his consent. Going further in the Duncan case, the Court held that 
with respect to the demand for the material obtained from the towing 
company and its distributing agent, the defendants by the exercise of due 
diligence could obtain the same documents and the fact that the defend- 


ants do not know what documents the government has or intends to use 
in the trial has no bearing on the question since Rule 17(c) is not intended 


to be used as a discovery device. [Emphasis supplied. ] 
In this regard it is noted that in the case of United States v. Ben- 


nethum, II, 21 F.R.D. 227, a defendant therein charged with willful 
failure to file income tax returns moved under Rule 16 and 17(c) for the 
production of all of the defendant's books and records; held by the govern- 
ment which were relevant to the information so charging him. The Court 
held, in disposing of this issue, that this must be denied as it is little 
more than a "fishing expedition." : 

The foregoing may best be summarized by the opinion of the Court 
in United States v. Giglio, et al., 16 F.R.D. 268 (SDNY), where the Court 
denied defendant's motion for discovery and inspection under Rule 16 as 
well as under 17(c). Citing its own opinion in United States v. Iozia, 13 
F.R.D. 335, and in United States v. Cohen, 15 F, R. D.'269, the Court 
there held that the motion and subpoena were in "dragnet" form and 


would not be granted, stating as a principle that defendants may not 
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"sit and ask the government to produce all the relevant evidentiary 
documents so that they may avoid the trouble of search for them in 
their own files or elsewhere." 
WHEREFORE, the premises considered, the government respect- 
fully requests the Court to deny this motion for these and for such other 
reasons as may be urged at the time of the argument. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ FREDERICK G. SMITHSON 
Assistant United States Attorney 


[ Certificate of Service] 


{ Filed February 19, 1960] 


ORDER DENYING APPELLANT'S MOTIONS 
TO DISMISS AND TO PRODUCE EVIDENCE 
FOR INSPECTION AND TO DESIGNATE 
COMPLAINANTS 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C. 
Monday, March 14, 1960 


* * * 
DAVID MORROW 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


* * * 


Q. How old are you, David? 
* * * 


A. Thirteen. 


* x * * 1 * 
53 Q. Tell me, Mr. Morrow, are you acquainted with what is known 


as the Continental Artists? A. Yes. 
Q. I will ask you, did you ever write to the Continental Artists ? 


THE COURT: What is the name of the concern? 
MR. SMITHSON: Continental Artists. | 
BY MR. SMITHSON: | 
Q. Did you ever write to such a place? A. No. 
* * * * * 
Q. I will ask.you, sir, were you ever interested in weight lift - 


ing or physical culture, in that fashion? A. No, sir. 


Q. Did you ever, sir, subscribe to any magazine that depicted 


nude males? A. No. sir. 
MR. SMITHSON: May I have this marked for identification, Your 


Honor, Government Exhibits 1-A, 1-B, 1-C, 1-D, in order? 


THE COURT: Very well. 


(Thereupon Government Exhibits 1-A, 1-B, 1-C, 
and 1-D were marked for identification. ) 


(Exhibits were shown to defense counsel:) 
MR. SMITHSON: This one should be 1-E, Your Honor. It was 


not so identified. 
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(Thereupon Government Exhibit 1-E 
was marked for identification. ) 
BY MR. SMITHSON: 

Q. Tell me, Mr. Morrow, would you look at Government's Ex- 
hibit 1-A, and speak directly into that, because that last gentleman on the 
end must hear you: 

Tell me, sir, what is Government Exhibit 1-A? A. The envelope 
which the literature which I got came in. 

Q. Does it bear your name onit? A. Yes. 

Q. And did you receive this, sir? A. Yes. 

Q. And do you recall -- Well, it speaks for itself. Did you 
open it, sir? A. Yes. 


Q. I show you, sir, Government Exhibit 1-B for identification. 


I will ask you, sir, what is that? A. It is one of the papers that was in- 
side it. 

Q. Inside of the envelope? A. The envelope, yes, sir. 

Q. I show you Government's Exhibit 1-C. What is it? A. That 
is another one of them that was inside the envelope. 

Q. I show you Government's Exhibit 1-D, sir. Whatis this? A. 
That was a card that was inside the envelope. 

Q. And Government's Exhibit 1-E, sir; what is it? A. It was the 
letter that I received inside it. 

THE COURT: What is 1-E? 

THE WITNESS: The letter that I received inside the envelope. 

BY MR, SMITHSON: 

Q. Now, tell me, sir, did you ever write to the organization 
known as Continental Artists at Post Office Box 402, Benjamin Franklin 
Station, Washington 4, D. C.? A. No, sir 

Q. Can you give any explanation, sir, how this letter was directed 
to you? A. No. 

Q. Or how the enclosures were sent to you? A. No. 


* * * * * 
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CROSS EXAMINATION 
BY MR. DIETZ: 
* * * * | * 

Q. Now, those 18 names that I have read to you, you have never 
purchased anything from any of those people or you have never had any 
correspondence or contact with any of those people? Now, is that correct ? 
A. Yes, sir. ! 

Q. The defendant, or Continental Artists, never sent you, never 
mailed you, nude photographs free of charge,did they? A. Well, other 
than that one. | 

Q. That is an advertisement. I said "nude photographs." A. No. 

Q. What did you do with that envelope after you had opened it? A. 
Well, I looked at the first paragraph and gave it to my mother. 

Q. And after that you didn't see it again until you came here in 
court? A. Yes. | 

* * * * : * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Do you know of your own knowledge whether or not your father 

saw this envelope, David? A. Yes, he saw it. | 


* * * * 


GILBERT L. MORROW 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


* * * * * 


Q. Where do you live, Mr. Morrow? A. 604 4th Street, Butler, 


Pennsylvania. 


Q. And is David Morrow related to you? A. He is my son. 

Q. And was he residing there, sir, on November 5th of 1959? 
A. Yes, sir. | 

Q. Tell me,sir, I will ask you if on or about the 5th of November 
of 1959, you saw this particular item known as Government's Exhibit 1-A 
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for identification? A. Yes, sir, I did. 

Q. And where did you first see it? A. David's mother handed it 
to me. 

* * * * * 

Q. Not what he did, sir. What happened? Did you receive it 
from anyone? A. Yes, sir. 

Q. Did you'see him bring the mail in? A. Yes, sir. 

Q. And from whom did you receive the item 1-A for identification? 
A. From my wife. 

Q. And was your son present at that time? A. Yes, sir, he just 
handed it to her. 

Q. I will show you, sir, at this time, then, the following items: 
Government Exhibits 1-B for identification: I will ask you, sir, have you 
seen that before? A. Yes, sir. That is a piece. 

Q. Where did you see it? A. In my home. 

Q. I will ask you whether or not it was contained within the exhibit 
known as 1-A for identification? A. It was. 


Q. I show you 1-C for identification. Have you seen that before? 


A. Yes, sir. 

Q. Where was that? A. The same place. 

Q. And I show you, sir, Government's Exhibit 1-D for identification. 
Have you see this before? A. Yes, sir. 

Q. Where did you see it? A. Right in the same mail. 

Q. And Government's Exhibit 1-E for identification? A. Along 
with it. 

Q. I will ask you, sir, what, if anything, you did with the exhibits 
known as 1-A for identification through 1-E for identification ? 

* * * * * 

Q. No, not that: What did you do with it, sir? A. I took it to 
the District Attorney in Butler -- Butler County. 

Q. Did there come a time you saw any postal inspector, sir? 
A. Yes, sir. 

Q. I will ask you if you had occasion to give these items, Govern- 
ment'’s Exhibits 1-A through 1-E, to anyone? A. I gave it to the District 
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Attorney of Butler County. 

MR. SMITHSON: At this time, Your Honor, the Government would 
offer 1-A through 1-E. : 

* * * * | * 

MR. DEITZ: May I object upon the ground that there has not been 
shown that these exhibits, the contents, 1-B, -C, -D and -E, were ini- 
tialed or in any other way identified by this man, and that it has not been 
shown who had the possession of them after he himself testified he gave 
them to the United States Attorney. 

THE COURT: I think both witnesses have sufficiently identified 
Exhibits 1-B, 1-C, 1-D and1-E, as being contained in the envelope, 
which is 1-A. I think that point has been met. : 

MR. DEITZ: There is a second point, as to who had custody of 
this exhibit after he gave it to -- 

THE COURT: I don't think that makes any difference. 

MR. DEITZ: My objection is noted, then. 

THE COURT: Objection overruled. 


OK * * 


DAVID G. SHAUB 


* * * 


DIRECT EXAMINATION 
* * * * * 


MR. SMITHSON: ... This testimony will relate to Counts 1 
and 4, Your Honor. | 
BY MR. SMITHSON: 
Q. Your name, sir, is David G. Shaub; is that correct? A. Yes, 


. How old are you, Mr. Shaub? A. Nineteen. 
. When is your birthday? A. July 3, 1940. 
* * * * : * 
What is your home, Mr. Shaub? A. Stamford, Connecticut. 
. And your exact address? A. 15 Hubbard Court. 
. And you reside there with whom? A. My mother. 
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Q. Do you go to school? A. I am presently attending Nichols 

College in Dudley, Massachusetts. 
* * * * * 

Q. On the date of February 26, 1959 and May 5 of 1959, were you 
going to school then? A. I was, sir, yes. 

Q. What school? A. Nichols College, Dudley, Massachusetts. 

Q. What grade are you in now? A. Iam a sophomore presently. 

Q. So you were a freshman last year? A. Yes, sir. 

Q. When did you graduate from high school, sir? A. In June 


Q. And what school was that? A. Stamford High School. 


* * * * * 
Q. Mr. Shaub, I show you Government's Exhibit 2, for identifi- 
cation. What is this, sir? A. This is an envelope addressed to my home 


to me. 
Q. All right. Will you kindly, sir, speak a little louder? A. This 


is an envelope addressed to my home to David G. Shaub. 

Q. Tell me, sir, the return addressee, P. O. Box 402, Benjamin 
Franklin Station, Washington 4, D. C., were you acquainted with this 
particular addressee, sir, prior to the receipt of this item? A. No, sir. 

Q. You did receive Government Exhibit 2-A at your home? A. 
Yes, sir. 

* * * * * 

Q. Was this in Government 2-A when you received it? A. Yes, 
sir. 

Q. I show you Government Exhibit 2-C, for identification. Was 
this within Government Exhibit 2-A when you received it? A. Yes, sir. 

Q. Tell me, sir, have you ever requested or have you ever sent 
any mail to any person or to any organization requesting pictures of 
nude males? A. Yes, sir. 

Q. And to whom did you send it? A. I can't recall, sir. 

Q. What was the name of the organization? Can you recall that? 

A. No, sir. 
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Q. What was the purpose in inquiring? A. I was interested in 


* * * * | * 

Q. Did you send this, sir, at any time to Continental Studios ? 
A. I don't think so, sir, no. ) 

Q. About what time was it that you sent this mail to this organiza- 
tion, whatever it was? For these art photographs ? A. It was approximately 
1958. 

Q. In '58? A. Yes, sir. 

Q. That was when you were still in high school? A. Yes, sir. 

Q. Can you recall whether or not you sent any to a Continental 
Studio or a Continental Artists at that time? A. I don't think I did, sir, 
no. | 

* * 

BY MR. SMITHSON: 

Q. Now, what did you do with these items, Government Exhibits 
2-A, BandC, when they were received by you, Mr. Shaub? A. They 
were received and opened and returned to the envelope and sent to the 

New Haven Inspector. 

Q. Did you do this, sir? A. My mother did it. 


Q. Your mother is Mrs. Harriet Shaub. Is she here with you? 


A. Yes, sir. 

Q. How did she get these items, 2-A, 2-B and 2-C ? A. They 
were sent to the house; and I can't recall either if I opened it or she 
opened it. I might not have been home at the time. 

Q. Isee. Tell me, sir, you did see these ie though? A. 
Yes, sir. 

Q. Do you recall, sir, around the date of May 5, 1959, adaress- 
ing any correspondence, sir, to the Continental ata seeking pictures 
of any nude males? A. I did not, sir. 

Q. Particularly, sir, to a Post Office Box 402? A. No, sir. 

MR. SMITHSON: May I have this object marked for identification 
Government Exhibit 3-A, Your Honor. This will relate to Count 4. 
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THE COURT: Very well. The other one relates to Number 1? 
* * * * * 
BY MR, SMITHSON: 

Q. Ishow you, Mr. Shaub, Government Exhibit 3-A, for identi- 
fication. What is this, sir? A. This is an envelope addressed to myself 
at myhomein Stamford, Connecticut. 

Q. Iwill ask you whether or not you received that, sir? A. I 


did, sir, yes. 
Q. I show you Government Exhibit 3-B, for identification, both 
sides. Was that enclosed in Exhibit 3-A, for identification? A. Yes, sir. 
Q. I show you, sir, 3-C, for identification. Was this enclosed, 
sir, within 3-A? A. Yes, sir. 


Q. I show you, sir, 3-D, for identification. Was this enclosed? 


A. Yes, sir. 

Q. I show you, sir, Government Exhibit 3-E, for identification. 
A. Yes, sir. 

Q. Was that inthere? A. Yes, sir. 

Q. Three-F, for identification? A. Yes, sir. 

Q. Tell me, sir, what became of Government Exhibits 3-A through 
3-F, after you received them? A. They were sent to the New Haven Postal 
Inspector. 

Q. Do you recall receiving them, sir? A. Yes, sir. 

Q. And particularly, sir, this letter here, known as 3-F, sir, 
for identification, tell me, sir, did you write to Don Carlisle and request 
any of these items to be sent to you? A. No, Sir. 

Q. Andtell me, sir, did you ever execute this particular card or 
one similar to it and give it to Continental Artists at Box 402, Washington, 
D. C.? A. No, sir. 

MR. SMITHSON: I haven't anything else of the witness. 

* * * * * 
CROSS EXAMINATION 
BY MR. DIETZ: 
Q. Mr. Shaub, on this Exhibit 2-A, and contents, is it not a fact, 
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sir, that when you received that and opened it, there were caher things 


inside of that envelope? A. No, sir. 
MR. DIETZ: May I have 3? 
BY MR. DIETZ: 
Q. There was not a card similar to Government's Exhibit 3-E, 


which I now show you? A. There was not, sir, no. 
* * * * * 
Q. Allright. But you have never purchased nude photographs from 
Continental Artists or Cattinental Studios? A. No, sir. 


* * * * 


HARRIET G. SHAUB 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * : * 

Q. ... Where do you live, Mrs. Shaub? A. 15 Hubbard Court, 
Stamford, Connecticut. 

Q. David G. Shaub; is he your son? A. Yes. 

Q. Ishow you, Mrs. Shaub, what has been marked for identification 
Government Exhibit 2-A. What is this, ma'am? A. It is an envelope, 
mail that came to David at home. 

Q. Did you have occasion to see and open that envelope? A. Yes. 

Q. I will ask you if you examined the contents? A. Yes. 

Q. I show you Government Exhibit 2-B, for identification. I will 
ask you whether or not that was part of the contents of that envelope, 2-A? 
A. Yes. : 

Q. And this Exhibit 2-C, for identification, was that likewise a 
part? A. Yes. 

Q. After you received this mail addressed to your son, what if 
anything did you do with it? A. In the beginning when I got them, I tore 
them up. : 

Q. All right. These particular items, 2-A, 2-B and 2-C, what 
did you do with them? A. I mailed them to the Postal Inspector. 

* * * * H * 
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Q. Now, directing you to this object which is Government Exhibit 
93 3-A, for identification, this envelope, to whom is it addressed? A. D. 
Shaub. 

Q. And that is your son? A. David. 

Q. Tell me, did you have occasion to receive and open this object ? 
A. Yes, I did. 

Q. I show you Government Exhibit 3-B, for identification. I will 
ask you if this was contained within 3-A when you received and opened it? 
A. Yes. 

Q. I show you Government Exhibit 3-C, for identification. Was 

that contained within that envelope? A. Yes. 

Q. And Government Exhibit 3-D, was this contained therein? A. 
Yes. 


. And Government Exhibit 3-E, was that inthere? A. Yes. 
. Government Exhibit 3-F, Mrs. Shaub? A. Yes. 
. After you received -- A. All of them. 


Q. After you received Government Exhibits 3-A through F, Mrs. 
Shaub, what did you do withthem? A. I mailed them to the Postal Inspec- 
tor. 

* * * * * 

MR. SMITHSON: Your Honor, at this time the Government would 
offer into evidence Government Exhibits 2-A through 2-C and 3-A through 
3-F. 

MR. DIETZ: May I have the same objection I interposed for 
Government's Exhibit 1? 

THE COURT: I beg your pardon? 

MR. DIETZ: May I make the same objection I made to Govern- 
ment’s Exhibit 1? 

THE COURT: Same ruling. 

MR. DIETZ: AndI will make that objection throughout the trial. 

THE COURT: Very well. You may pass this to the Jury, if you wish. 

MR. SMITHSON: Thank you, Your Honor. 

THE COURT: The exhibits will be admitted. 
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* * * * i * 

95 MR. SMITHSON: For the record, Your Honor, pertain of these 
exhibits which are marked, for instance, this one, 2-B, both sides have 
been received? | 

THE COURT: Yes. 

(Whereupon Government's Exhibits Nos. 2-A, 2-8 and 2-C were 
passed to the Jury. ) 

THE COURT: The Number 3 series may be admitted. 


(Whereupon Government's Exhibits 
Nos. 3-A, 3-B, 3-C, 3-D, 3-E and 
3-F were received ‘in evidence. j 


MR. SMITHSON: Thank you, Your Honor. 
THE COURT: And you may pass that to the Jury. 
(Whereupon Government's Exhibits Nos. 3-A, 3-B, 3-C, 3-D, 
3-E and 3-F were passed to the Jury. ) 
* * * * 
JUDSON E. HODGES, Jr. 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * i * 
Q. How old are you, Mr. Hodges? A. Iam eighteen. 
* * * * * 
Q. Mr. Hodges, I show you Government Exhibit 4-A, for identi- 


fication. What is it, sir? 
* * * * * 


A. This is an envelope with my previous address, Route 2, Box 
107, Lynnhaven, Virginia. 

Q. And your name on it? A. Yes, sir, Judson E. Hodges, Jr. 

Q. Tell me, sir, have you ever seen this object before? A. No, 


sir, I have not. 
Q. Did you ever write to anyone known as the Continental Artists, 


Box 402, Benjamin Franklin Station, Washington 4, D. C., for any pic- 


tures? A. No, sir. 
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* * * * * 


Q. Tell me, sir, have you ever written to anyone seeking or 
soliciting pictures of nude males? A. No, sir, I have not. 
* * * * * 
CROSS EXAMINATION 
BY MR. DIETZ: 
Q. Now, Mr. Hodges, you never sent in to Continental Artists 
and purchased any nude photographs; did you? A. No, sir, I did not. 


* * * * * 


JUDSON E. HODGES, Sr. 
* * * 
DIRECT EXAMINATION 


BY MR. SMITHSON: 
* * * * * 


Q. Yes, sir. Your address, sir? A. Route 2, Box 107, Lynn- 


haven, Virginia. 
Q. Is Judson E. Hodges, Jr. your son? A. Yes. 
Q. And he lives presently, sir, at what address? A.5500 Alson 
Drive, Norfolk, Virginia. 
Q. Allright, sir. Now, showing you, sir, Government Exhibit 
4-A, for identification, I will ask you, sir, did you receive that? A. 
Yes, sir. 
Q. Is that addressed, sir, to your son? A. Yes, sir. 
Q. Was he living with you at that time? A. No, sir. 
Q. I will ask you if you had occasion to open it and examine the 
contents? A. Yes, sir. 
Q. Showing you at this time Government Exhibit 4-B, I will ask 
you, sir, if that was inthe envelope? A. Yes, sir. 
Q. 4-C, was that in the envelope, sir? A. Yes, sir. 
. 4-D, was this in the envelope? A. Yes, sir. 
. 4-E, was that in there, sir? A. Yes, sir. 
. And 4-F? A. Yes, sir. 
. What did you do with these items, sir, once you opened them 
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and saw them? A. I took them to the Postmaster at Norfolk, Virginia 
and entered an objection. | 
Q. That is all right, sir. You did turn them over to the Post 
Office? A. Tothe Postmaster, Yes, sir. 
MR. SMITHSON: Your Honor, the Government will offer 4-A through 
4-F. | 
MR. DIETZ: May I have the same objection that I had on the other 
exhibits? : 
THE COURT: Objection overruled. | 
You may pass them to the Jury, if you wish. They will be re- 
ceived. 
* * | * 
Tuesday, March 15, 1960 
* * * * f * 
MR. SMITHSON: Roy Midkiff. 
Your Honor, this will relate to Count 9 of the indictment. 
* * * * * 
ROY MIDKIFF 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * 
How old are you? A. Fifteen. 
* * * * * 


Tell me, sir, where do you live? A. Williamsburg, Vir- 


. And would that be Route 1, Box 184? A. Yes. 
_ With whom do you live? A. My mother. | 


. Do you goto school? A. Yes. 

. What school are you in? A. Houghton Acadettiy in New York. 
. In New York? A. Yes. 

. Now, in June of 1959, were you in see Academy in New 


. No, I wasn't. 
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Q. Where were you attending school them? A. James Blair. 

Q. Where is that located? A. That is in Williamsburg. 

Q. Is that a high school, or what is it? A. It is a high school. 

Q. And you had been attending that school for what period of time 
prior to June 2, 1959? A. Never before. 

Q. And for how long did you go during the year of 1959? A. One 
year. 

Q. From 1958 through June of 1959? A. Yes. 

* * * * * 

Q. I will ask you if this letter is addressed to you? A. Yes, it is. 

Q. Have you ever seen this before? A. No, I haven't. 

Q. All right. Let me ask youthis, Mr. Midkiff. Did you ever, 
sir, write to anyone requesting pictures of male nudes? A. No, I haven't. 

Q. Tell me; did you ever request anything through the mail relative 


to physical culture, or athletics or athletic equipment? A. No, I haven't. 
* * * * * 


Q. Specifically, did you write for any pictures of males who were 
unclothed nude? A. No. . 
* * * * 
CROSS EXAMINATION 


BY MR. DIETZ: 
* * * * * 


Q. So out of that list of eighteen, you had been in contact with 
two; is that correct? A. Contact? How do you use the word? 

Q. Well, you had written to them, or -- A. They wrote to me. 

Q. -- or subscribed to some of their material? A. Or they 
wrote to me. 

Q. Yes. A. Yes. What were the three you named? 


* * * * * 


DOROTHY MIDKIFF 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Where do you live? A. Williamsburg, Virginia. 
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Q. And is Roy Midkiff related to you? A. He is my son. 
Q. I will ask you, during the period of time from September of 
"58 to June of '59, where did he attend school? A. Fifty-eight and '59? 
THE COURT: Would you mind speaking a little louder, madam. 
THE WITNESS: That is last year, school year? 
BY MR. SMITHSON: : 
Q. That is correct. A. He attended James Blair in Williamsburg. 


Q. And he attends what school now? A. Houghton Academy in 
New York. 
Q. Has he been there this entire year, if you know? A. Yes, he 


entered in September. 
* * * * | * 

Q. Let me ask you this: I will ask you if you had occasion to 
take anything to the Post Office or the Postal Inspector or the Postmaster 
in Williamsburg, Virginia? A. Mailman, yes. We reported it and gave 
literature that I had received -- in fact, my son had received. We gave 
it to the mailman. | 

* * * * f * 

@. All right. Now, with regard to 5-B, which is the one I had 
previously shown you, what is your best recollection on that? A. Yes. 

Q. That you had seen it? A. Yes. | 

* * * * * 

Q. Mrs. Midkiff, with regard to 5-B, what is your best recol- 
lection as to whether or not that was received on or about June of 1959? 
A. My best recollection is that I received that. : 

Q. That you did receive 5-B? A. Yes. 

Q. All right. : 

THE COURT: I will admit 5-B, but her testimony was a bit 


indefinite as to 5-A, so I won't admit that. 
* * * * * 
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ALBERT CRANE, Jr. 


* * * * 


MR. SMITHSON: Count 25, Your Honor. 
* * * * 
DIRECT EXAMINATION 

BY MR. SMITHSON: 


x: * * * * 


Q. How old are you, Albert? A. Fifteen and a half. 
* * * * * 


Q. Allright. Where do you live, sir? A. Salt Lake City, Utah. 
* * * * * 


Q. Do you goto school? A. Yes. 

Q. What school? A. West High School. 

Q. With whom do you live? A. My parents. 
Q 

Q 


. Is your mother here with you? A. Yes, my stepmother. 
All right. Mr. Crane, do you know any organization or person 
who has represented themselves as Continental Artists? A. No. 
* * * * * 
Q. Now, directing your attention to the date on or about November 
11 of 1959, I will ask you if you had occasion to receive Government Ex- 
hibit 6-A, for identification? A. I received it but I was not given it. 
Q. You say you received it but were not given it? A. My mother 
intercepted it and took it down to the Post Office. 
Q. Did you see the envelope, sir? A. No, I didn't. 
Q. Is this your name on this envelope? A. Yes, sir. 
Q. Tell me, sir, did you ever see the contents of any of this en- 
velope? A. No. 
Q. Did you, sir, have occasion to write to the Continental Artists 
for any photographs of nude males or nude females? A. No. 
Q. Did you ever write to a person by the name of Don Carlisle for 
any such material? A. No. 
Q. Did you ever write to a person by the name of Herman Lynn 
Womack for such material? A. No. 
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Q. Have you ever, sir, written to anyone to have material mailed 


to you relative to athletics, any sport? A. Yes. 

Q. And to whom did you send that, if you recall? A. To Charles 
Atlas, to Wieldler -- I am not sure of how you spell it '-- and I can't re- 
member any others. It was a long time ago. . 

Q. You say Atlas and a man by the name of Wiedler? A. Wieldler. 

Q. What did they purport to be, sir? A. A muscle-building outfit. 

Q. Did you purchase anything such as muscle-building equipment ? 
A. No. 

Q. What did you write to them to send you or to give you any infor- 
mation about ? A. To get information about how to do this, and if I was 
interested, I could send and get more information; but I was not. 

Q. Tell me, sir, was this course having to do with those who were 
already developed or was it for the purpose of developing yourself? A. De- 
veloping myself. | 

Q. In other words, your physical well being ? A. Yes. 

Q. Specifically, sir, when you applied to this person Charles At- 
las, or the other name that you are uncertain about, did you solicit or 
request, or were you offered as a result of such a proffer photographs of 
nude males or females? A. No. 


* * * 


MRS. ALBERT CRANE 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * 
Q. . . . Where do you live? A. Salt Lake City, 
Q. Would the address be 497 West Capitol Street? A. That is 
right. 
Q. And Chip Crane or Albert Crane is your son or stepson; is that 
correct? A. He is my step son. 
Q. Let me ask you this: I will show you at this time, Mrs. Crane 
-- and I will ask you to speak right into that microphone -- Government 
Exhibit 6-A, for identification, or a letter. I will ask you if you had 
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occasion to see this? A. Yes, I did. 

Q. I will ask you if you opened this particular letter? A. My 
husband opened it. 

Q. Were you present? A. Yes. 

Q. And you saw the contents? A. Yes. 


Q. I show you Government Exhibit 6-B, for identification, and 


I ask you was this a part of the enclosure within Government Exhibit 6-A? 
A. Yes, it was. 

Q. All right. I show you Government -- 

THE COURT: What was your answer? 

THE WITNESS: Yes. 

THE COURT: Yes. 

BY MR. SMITHSON: 

Q. Will you keep your voice up, please, Mrs. Crane. I show 
you Government Exhibit 6-C, for identification. I will ask you, was this 
part of the enclosure? A. Yes. 

Q. And Government Exhibit 6-D, for identification, was that part 

of the enclosure? A. I don't remember. 

Q. You do not remember 6-D. All right. I show you Government 
Exhibit 6-E, for the question, was that part of the enclosure? A. Yes. 

Q. All right. What did you do with these items, 6-A through 6-E, 
with the exception of 6-D? A. Took them down to the Postmaster. 

Q. And you turned them over to him? A. Yes. 

MR. SMITHSON: I haven't anything else of the witness. 

I would proffer the Exhibits 6-A through 6-E, with the exception 
of 6-D, Your Honor. 

MR. DIETZ: May I have the same objection to the admission in 
evidence? 

THE COURT: Objection overruled. 


* * * 


ELEANOR GULLERY 
* * * * * 


MR. DIETZ: The only objection I make is the general objection 
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160 that I made to the entire exhibit. 
THE COURT: Does the Government wish to oer, under those 
circumstances, 6-D? 
MR. SMITHSON: I have no objection to the offer. I would offer 
it. 
THE COURT: No, no. Are you offering it? 
MR. SMITHSON: I will offer it. 
MR. DIETZ: I have no specific objection to that. 
THE COURT: Very well, let it be admitted. 
* * * * * 
MR. SMITHSON: Your Honor, this will relate to Count 14. 
* * * * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 7 
* * * * * 


Q. What is your address? A. 1714 Diversey Parkway, Chicago. 


* * * * * 


Q. I show you, Miss Gullery -- and ask that you speak directly 


into that microphone -- Government Exhibit 7-A, for identification. I 
will ask you if you had occasion to receive that? A. I did. 

Q. And is it addressed to you? A. Not to me. ‘ is Mr. E. 

Gellery. : 

Q. And as a result of that address, you did receive it at the ad- 
dress indicated? A. It was given to me by our mailing clerk in the office. 

Q. Would you answer this, yes, or, no. | 

Have you had occasion to receive other mail at. that address 
addressed in that fashion? A. I have. 

Q. All right. A. Four or five times. 

Q. I show you Government Exhibit 7-B, for identification. I will 
ask you whether or not this was an enclosure as to 7- A? A. That is 
correct. | 

Q. I will show you Government Exhibit 7-C for identification. 
Was that an enclosure to 7-A? A. Yes. 
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Q. And 7-D, for identification, was that an enclosure to 7-A? 
A. That is correct. 

Q. Showing you 7-E and 7-F, were they likewise enclosures to 
Government Exhibit 7-A? A. Yes. 

Q. Let me ask you, Miss Gullery -- if I may be so bold -- did 

you ever request of any organization, and, particularly, Contin- 
ental Artists or from any address at Post Office Box 402, Washington, 
D. C., any photographs of nude males? A. Never. 

Q. Now, Miss Gullery, are you familiar with the calendar of 
Mr. America, a yearly calendar with a picture of Mr. America on it? 
A. Well, I have seen them, yes. 

Q. I will ask you if you ever purchased one or inquired for one? 
A. I never purchased one nor did I inquire. 

Q. Have you ever written to any physical culture magazine for 
their particular products? A. Never. 


Q. Have you ever subscribed or sought through mail order solici- 


tation from a magazine to be sent to you relative to the human figure? 
A. Never. 

Q. Are you familiar with the calendar of Mr. America? A. I have 
seen one. 

Q. All right. Have you ever put your name on anything regarding 
such a calendar? A. No. 

Q. Have you ever been interested or have you ever put your name 
on anything relative to any of the physical culture magazines or anything 
to do with physical development? A. No. 

Q. Have you ever been interested in the shows or displays of 
athletic men with large muscles? A. No. 

Q. These objects, 7-A through 7-F, what did you do with them 
after you received them? A. I put them in an envelope and wrote a letter 
and addressed them to the Postmaster General in Washington, D. C. 

MR. SMITHSON: Your Honor, the Government would offer 7-A 
through 7-F. 

THE COURT: They may be admitted. 
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MR. DIETZ: Same objection I have had to all the other exhibits. 
THE COURT: The objection is overruled. They may be admitted. 
oe * * * * 
168 MR. SMITHSON: The next witness, Your Honor, will relate to 
’ Count 13. 
Whereupon -- 
MYRON M. SAGER 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * : * 

Q. How long have you been in the military service? A. I will 
be in seventeen months, sir, the -- rather, seven months the 17th of this 
month, sir. 

Q. Seven months? A. Yes, sir. 

Q. Now, directing your attention, sir, to June the 30th of 1957, 
were you in the Service at that time? A. No, sir. 

Q. And you went in shortly thereafter ? 

Q. Where did you live at that time? A. I was living at Box 414, 
Route 1, Accokeek, Maryland, with my parents, sir. 

MR. DIETZ: Mr. Smithson, you said 1957. 

BY MR. SMITHSON: 

Q. Directing your attention to the date, in case fiere is any ques- 
tion, I am referring to June 30 of 1959. You were not in the Service at 
that time; were you? A. No, sir. | 

Q. Now, were you living at that time at Box 414, Route 1, Acco- 
keek, Maryland? A. Right, sir. i 

Q. That is your home, your parents’ home? al That is, sir. 


* * * * * 


Q. Mr. Sager, showing you Government Exhibit 8-A, for identi- 


fication, I will ask you, sir, whether or not you received this object ? 
A. Yes, I did, sir. 
Q. What is it? A. It is an envelope with my name and address 
on it, sir. 
Q. Tell me, sir, is the notation up in the lefthand box, P. O. 
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Box 402, Benjamin Franklin Station, Washington 4, D. C., known to you? 
A. It is, sir. 

Q. Tell me, sir, did you ever address any mail to that particular 
box? A. No, I did not, sir. 

Q. Ishow you Government Exhibit 8-B, for identification. I will 
ask you whether or not that was included with 8-A? A. Yes, sir, that 
is a piece of photographic information I turned over to the Post Office 
Department. 

Q. Will you keep your voice up? You talk very low, sir. Keep 
your voice up and speak quite loudly into that microphone. 

I show you Government Exhibit 8-C, for identification. I will 
ask you if that was contained within 8-A, sir? A. Yes, it was, sir. 

Q. I show you, sir, Government Exhibit 8-D, for identification. 
Was that contained within 8-A? A. Yes, it was, sir. 

172 Q. And 8-E, for identification, was that contained within 8-A? 
A. Yes, sir, the letter was enclosed. 

Q. And 8-F, for identification, was that enclosed within 8-A? 
A. Yes, it was, sir. 

Q. You say, sir, you did what with these objects? A. Well, we-- 
do you want me to explain it, sir, in detail? 

MR. DIETZ: I object. 

BY MR. SMITHSON: 

Q. No. Just what you did with them. A. I turned them over to 

the Post Office people. 


Q. How did you do it, physically, or did you mail it to them? 


A. I believe I -- well, Iam sure I called the Silver Spring office. 
Q. And as a result of your call, what did youdo? A. I got an 


address of a Post Office inspector and mailed this. 
Q. All right.’ Now tell me, is the firm Continental Artists 
known to you other than by what you received? A. No, it wasn't, sir. 


173 Q. Is a person, Don Carlisle, known to you? A. No, he isn't, sir. 
Q. Or the person, Herman Lynn Womack? A. No, sir. 
Q. Now, did you ever request from any source, through the mails, 


sir, any photographs of nude males? A. Iam pretty sure I haven't, sir. 
* * * * * 
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174 Q. All right. Tell me, were you interested, sir, and did you 
solicit from anyone photographs of nude males? A. No, sir. 
MR. SMITHSON: The Government offers 8-A through 8-F, Your 
Honor, in evidence. 
MR. DIETZ: I have the same objection that I have made. 
THE COURT: Objection overruled. They will be admitted. 


* * * * ! * 


MICHAEL SUOZZI 


* * * 


DIRECT EXAMINATION 
* * * * * 
MR. SMITHSON: This witness will relate, Your Honor, to 
count 28. 


* * * * * 


Q. ... Your address, Mr. Suozzi? A. 31 First Street, Glen 


Cove, New York. 

Q. And were you so residing, sir, on the 9th of December, 1959? 
A. That is right. | 

Q. And have you lived there for some period of time? A. That 
is right. Fifteen years. : 

Q. Allright, sir. Now, tell me, sir, to the best of your recol- 
lection, have you ever addressed any correspondence to the Continental 
Artists in the District of Columbia, Box 402, at the Benjamin Franklin 
Station, soliciting photographs of nude males? A. Not to the best of my 
knowledge, no. | 

* * * * * 

Q. (By Mr. Smithson) Mr. Suozzi, if you will speak directly 
into the microphone, sir. I show you Government's Exhibit 9-A for 
identification, sir. What is this? A. It is a letter I wrote to the office 
of the Postal Inspector. 

Q. All right, sir. I show you Exhibit 9-B for identification. 
What is it? A. That is another letter I wrote. 

Q. I will ask you, sir, 9-B was an enclosure to 9-A? A. Yes, 


it was. 
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THE COURT: Just a moment. I am afriad that I did not catch 
the witness's answer. You Say that this was a letter that he wrote? 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: What was 9-B? 

MR. SMITHSON: An enclosure, Your Honor, to 9-A. 

Q. (By Mr. Smithson) I show you, sir, at this time -- 

MR. SMITHSON: This is slightly out of order, Your Honor, if 


THE COURT: You may proceed. 

Q. (By Mr. Smithson, cont.) I show you Government's Exhibit 
9-D for identification, sir. What is this? A. This is an envelope which 
came from Post Office Box 186, Benjamin Franklin Station in Washington, 
D. C., in which this objectionable material -- 

MR. DIETZ: I object, Your Honor, and ask that the answer be 


stricken. 
THE COURT: He has a right to call the material objectionable. 


THE WITNESS: I repeat: this objectionable material. 

MR. DIETZ: I object, Your Honor. I would like to be heard on 
this. May I be heard on this? 

THE COURT: Proceed. 

MR. DIETZ: May I have a ruling? I am objecting. 

THE COURT: Resume your seat. You may finish your answer. 

THE WITNESS: Yes, sir. This is the envelope which, as I said 
before this person interrupted me there, the objectionable material came 
to me. 

Q. (By Mr. Smithson) Is it addressed to you? 

MR. DIETZ: May I object? 

THE COURT: Now, the Court will hear you. 

MR. DIETZ: All right. 

THE COURT: The Court will hear you. 

MR. DIETZ: May I have Your Honor's indulgence just one second, 

please. I would like to point out to the Court the case of Verner 
against the United States, -- 

THE COURT: What is your objection? 
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MR. DIETZ: That the witness, the recipient of this material, may 
not state the effect or his opinion of the contents. 

THE COURT: Objection overruled. I think that we are coming 
pretty close to the ludicrous to prevent a witness from using the word 
"objectionable" in his testimony. 

MR. SMITHSON: Shall I continue, sir? 

THE COURT: Yes, You may continue. 

Q (By Mr. Smithson) I show you Government Exhibit 9-C for 
identification, what is it, sir? A. It is a business reply envelope which -- 


Q. Excuse me -- go ahead. A. -- which came in the envelope 


which is Government's Exhibit 9-D. 

Q. All right, sir. I show you, sir, Government Exhibit 9-E for 
identification. What is it? A. That is further obj ectionable material which 
came in Government Exhibit 9-D. : 

Q. All right, sir. I show you Government Exhibit 9-F for identifi- 
cation, what is it? A. That also came in the envelope marked Government 

Exhibit 9-D. 

* * * * * 

Q. Tell me what is your occupation, sir? A. I am employed by 
the Wall Street firm of Berman and Company, brokerage house. And I 
have two part-time jobs, as a church organist and as a teacher for the 
Wurlitzer Company at Sixth Avenue, the Wurlitzer Company of New York. 

Q. Wurlitzer, the organ manufacturer ? A. That is right. 

Q. Did you ever request from an organization known as Classic 
Style any photographs of nude males? A. No. Never. 

Q. Or, to the best of your knowledge, from anyone else? A. Not 
to the best of my knowledge, no. : 

* * * * * 

MR. SMITHSON: All right, sir. 1 think that is all Ihave, Your 
Honor. 

The Government at this time will offer in evidence exhibits be- 
ginning with 9-C, Your Honor, 9-D, 9-E and 9-F. | 

I might state to the Court that 9-A and 9-B were merely transmittal 
instruments, and that was the purpose of their identification. 
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MR. DIETZ: May I interpose the same objection I have to all 
exhibits. 

THE COURT: Objection overruled. The exhibits may be admitted. 

* * * * * 

MR. SMITHSON: Let me have Mr. Ferrell. This will relate to 

count 19, Your Honor. 
JOHN R. FERRELL 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. Where do you live, Mr. Ferrell? A. I live at 207 Constitu- 
tion Avenue, Northeast, Washington. 

Q. How long have you lived there, sir? A. Oh, about nine months. 

Q. Before that, where did you live? A. 1426 Twenty-first Street, 
Northwest, Washington. 

Q. Did you live on Twenty-first Street, Northwest, Washington, 
in August -- on August the 23rd, 1959? A. On August the 23rd, 1959? 

Q. Yes. A. Actually, no, I was at summer school, but I went 
back to there, after August -- see, I left for two months to go to summer 
school. 

Q. Where did you go to summer school? A. Middlebury College 


in Vermont. 


Q. How old are you, sir? A. I am thirty-one years old. 

Q. And what is your occupation? A. I ama reference analyst at 
the Library of Congress. 

* * * * * 

Q. (By Mr. Smithson) Mr. Ferrell, I want you to keep your 

voice up, speak into the microphone, and speak slowly and loudly. 

I show you Government's Exhibit 10-A for identification. What 
is this object? A. That is an envelope that I addressed to the Postmaster 
General. 

Q. It is in your handwriting, sir? A. Yes. 


Q. I will ask you, sir, to look at Government's Exhibit 10-B for 
identification. What is this? A. This is an envelope addressed to me. 


The 1426 address. 
Q. I will ask you, sir, whether 10-B was an enclosure to Govern- 


ment's Exhibit 10-A? A. I believe it was. Yes, I received this on August 
25, '59, and the postmark here is October 5, '59. | 

Q. All right. A. And fromthe way it's been folded, yes, I believe 
that is the one I sent in this envelope. 

Q. I show you Government's Exhibit 10-C for identification. I 
will ask you, sir, was that an enclosure to Government's Exhibit 10-B for 
identification? A. Yes, it was an enclosure. | 

Q. And Government's Exhibit 10-D, sir, for identification, was 
that an enclosure? A. That was an enclosure. 

Q. Tell me, sir, were you familiar with what is known as Con- 
tinental Studio, Box 402, Benjamin Franklin Station, Washington 4, D. C., 
prior to the receipt of this material? A. No. : 

Q. Mr. Farrell, have you ever addressed any mail to that organiza- 
tion or anyone connected with that organization aes photographs 
of nude males? A. No. 

Q. Tell me, do you know a person by the name of Don Carlisle? 

A. Only because he signed that material I received. | 

Q. How about a person by the name of Herman Lynn Womack? 
A. Only because of this Court to which I was summoned. 

Q. Did you ever address any mail to him sir, seeking -- to either 
Carlisle, Continental Studios, or Herman L. Womack, ‘seeking photographs 
of nude males? A. No. 

Q. Or anyone else, seeking photographs of nude males? A. No. 

MR. SMITHSON: Your Honor, the Government will offer 10-B 
through 10-E in evidence. 10-A again, Your Honor, is the transmittal 
object. : 

THE COURT: Of course, you are not Sreving 1 10- A. 

MR. SMITHSON: No, Your Honor. 

MR. DIETZ: May I have the same objection as all the exhibits. 

THE COURT: Objection overruled. The exhibits may be admitted. 
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REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Which one did you request anything from, Mr. Ferrell, Sophis- 
ticate, Vulcan or Warner? A. It was Warner that I requested a magazine 
of a non-nude, but it was a physique magazine. 

Q. You wrote to Warner and requested a physique magazine -- 
what type of physique magazine? A. I think I submitted it to the post office 
under separate cover; I don't remember the man's name; he won some 
sort of championship; he was a muScle builder; a body builder. 

Q. In other words, you were interested in a physical development 
course at that time? A. That is correct. 

Q. Did you, sir, when you so requested from Warner, request or 
solicit or desire nude males? A. No, I did not. 


Q. All right, sir. One other question: This material from So- 


phisticate -- A. Yes. 

Q. What did you do with it? A. I brought it tothe Court. By 
coincidence, I received it in the mail just last night -- just last night -- 
unsolicited. 

Q. You say it was unsolicited? A. Of course, it was unsolicited 

200 by me. 


* * 


EDWIN H. WILHELM 


* * * 


DIRECT EXAMINATION 


* * * * * 


MR. SMITHSON: All right. We will start with count 12. 


* * * * * 


Q. And your address? 
* * * * * 


THE WITNESS: 313 East Lake Avenue, Baltimore 12, Maryland. 
* * * * * 


Q. (By Mr. Smithson) Mr. Wilhelm, I show you Government's 
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Exhibit 11-A for identification, what is this object, sir? A. It is an 
envelope addressed to me. 

Q. Did you receive it, sir? A. I did. 

* * * * * 

Q. (By Mr. Smithson) I show you, sir, Government's Exhibits 11-B 
through 11-M, and I will ask you, sir, were these enclosed within Govern- 
ment Exhibit 11-A? A. To the best of my knowledge, they were. 

Q. All right, sir. What did you do with these objects after you 
received them? A. Eventually I gave them to the Postal Inspector in 
Baltimore. 

MR. SMITHSON: All right. Your Honor, the Governne nt offers 
Exhibits Numbers 11-A through 11-M. 
MR. DIETZ: May I have the same objection I have to all exhibits. 
THE COURT: Objection overruled. They are admitted. 
* * * * * 
MR. SMITHSON: Your Honor, I am next going on to count 20. 
THE COURT: Count 20? : 
* * * * * 

Q (By Mr. Smithson) I show you, Mr. Wilhelm, Government's 
Exhibit 12-A for identification, what is it? A. An envelope addressed 
to me. | 

Q. I show you, sir, Government's Exhibit 12-B -- 

THE COURT: Were they received by him? ! 

Q. (By Mr. Smithson) Did you receive it, sir? A. Yes. 

Q. I show you Government's Exhibit 12-B through 12-G, and I 


will ask you, sir, were those enclosures within Government's Exhibit 


12-A? A. Yes. 
MR. SMITHSON: The Government will offer Exhibits Numbers 


12-a through 12-G, Your Honor. 
MR. DIETZ: I have the same objection that I have had to all ex- 
hibits, Your Honor. 


THE COURT: Objection overruled. They may ibe admitted. 
* * * * * 
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MR. SMITHSON: Your Honor, we are going now to count 23. 
* * * * * 

Q. (By Mr. Smithson) I show you, Mr. Wilhelm, Government's 
Exhibit 13-A for identification. What is it, sir? A. It is an envelope 
addressed to me. 

Q. Did you receive it? A. I did. 

Q. I will show you Government's Exhibit 13-B for identification; 
was this an enclosure within 13-A, sir? A. Right. 

Q. I show you 13-C for identification; was this an enclosure within 
Government’s Exhibit 13-A? A. It was. 

Q. I show you Government's Exhibit 13-D. Was this an enclosure 
within 13-A? A. Yes. 

Q. I show you Government's Exhibit 13-E. Was this an enclosure 
within 13-A? A. It was. 

MR. SMITHSON: The Government offers, Your Honor, Govern- 
ment’s Exhibits Numbers 13-A through 13-E. 

MR. DIETZ: I have the same objection, Your Honor. 

THE COURT: Objection overruled. They may be admitted. 

* * * * * 

MR. SMITHSON: ... Your Honor, at this time the Government 
will address itself to count 26. 

* * * * * 

Q. (By Mr. Smithson) I show you, Mr. Wilhelm, Government 
Exhibit 14-A for identification. What is this, sir? A. That is another 
envelope addressed to me. 

Q. Did you receive it, sir? A. I did. 

Q. Showing you Government Exhibit 14-B for identification. 

Was this an enclosure in 14-A when you received it? A. As far as I know, 
it was So. 

Q. Does it contain certain marks? A. Right, sir. 

Q. I show you Government's Exhibit 14-C for identification. Was 
this an enclosure, sir, in Government's Exhibit 14-A? A. Yes. 

Q. Ishow you Government's Exhibit 14-D for identification. Was 
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this an enclosure in Government's Exhibit 14-A? A. It was. 
Q. And Government's Exhibit 14-E, was that an enclosure? A. It 


MR. SMITHSON: The Governne nt offers Government's Exhibits 
14-A through E, Your Honor. 

MR. DIETZ: I have the same obj ection. 

THE COURT: Objection overruled. They may be admitted. 

* * * * i * 
CROSS EXAMINATION 

BY MR. DIETZ: 

* * * * * 

Q. Do you do any amateur art work? Is that a hobby of yours? 

A. Not exactly; I tried a little drawing, which Iam not good at, and 
have given it up. I do photography. | 

Q. You do photography? A. Not professionally. 

Q. Amateur? A. Very much amateur. 

Q. Yes, sir. Mr. Wilhelm, when you nisohaada these photographs 
which are contained in Exhibits 11 and 12, -- I believe the jury still has 
them -- when you purchased those photographs, did you write in to Con- 
tinental Artists or Classic Style -- excuse me -- did you write in to 
Continental Artists and request that these photographs be mailed to you 
and did you enclose money? A. They wrote me first. | 

Q. Yes. They wrote you first? A. That is right, and I sent the 
money for pictures. 

Q. You sent money? A. Yes. 

Q. Did you also certify on a card that you were an amateur artist 
or a student? A. I think I said I was a student of art, because at the time 
I was studying. : 

Q. You were studying? A. Books from the library and that sort of 
stuff. 


Q. And you sent this card in, is that correct? A. That is right. 
Q. Along with some money? A. That is right. 


Q. Now, you said that you were circularized or received advertise- 
ments before you sent this in, this money in and this card and this request 
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to purchase these photographs, is that correct? A. That is correct. 
* * * * * 

Q. Allright. Now, Mr. Wilhelm, you stated that you were at 
one time an art student, is that correct? A. Not actually a student. I 
was trying to draw at home. 

Q. All right. Now, as part of this attempt for you to learn to 
draw at home, did you use photographs to draw from? A. Used any 
material that I had handy, pictures in the paper, magazines. 

Q. All right. Did at any time you receive any free photographs 
from Classic Style or the defendants in this case? A. Not that I know of. 

Q. You actually had to send in money and request these photographs 
to be mailed to you before you received them, is that correct? A. As far 
as I can recall, that is right. 

* * * * * 

MR. SMITHSON: Your Honor, this testimony will be relevant to 

count two of the indictment. 


* * * 


JAMES F. KENNY 


* * * 


DIRECT EXAMINATION 


* * * * * 


Q. (By Mr. Smithson) What is your employment, Mr. Kenny? 


A. Iam a Postal Inspector. 

Q. How long have you been a Postal Inspector ? 

* * * * 

A. Twenty-six years. 

Q. And where are you assigned at the present time, sir? A. 
New York City. 

Q. Were you so assigned on March 22 of 1959? A. I was. 

Q. How long had you been so assigned there at that time? A. I 
have been assigned to the New York Division since 1938. 

Q. Now, tell me, sir, what is atest name? A. A test name is 
one that inspectors engaged in similar work that I do use in an effort to 
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obtain photographs, reels, or anything of a pornographic nature from 
persons suspected of sending pornographic materials through the mails. 

Q. All right, sir. And was that part of your employment and direct 
duty at that time, March 22? A. It was. ! 

Q. Now, tell me, sir, does the name John §. Duval mean anything 
to you? A. It does. 

Q. What is it? A. John S. Duval is one of my test names. 

Q. Isee. Do you use others as well? A. I do. 

Q. Allright. But John S. Duval is one of them? A. That is cor- 


rect. 


Q. Now, sir, directing your attention to that date of March 22 of 


1959, I will ask you, sir, on that date, or any time prior to that date, 
have you ever contacted an organization known as Continental Studios or 
Continental Artists? A. I never have. 

Q. Does the name, sir, of H. Lynn Womack or Herman Lynn 
Womack -- was that known to you at that time? A. It was not. 

Q. Was the name, sir, Don Carlisle known to you at that time? 
A. No. : 

Q. Had you ever written to Box 402, Benjamin Franklin Station, 
Washington 4, D. C.? A. Inever have. | 

* * * * * 

Q. (By Mr. Smithson) Showing you, Inspector Kenny, Govern- 
ment's Exhibit 15-A for identification, what is it? A. That is an envelope 
postmarked Washington 47, D. C., March -- looks like 22 - 12:30 a.m., 
1959. Bearing -- 

Q. Go ahead. A. Bearing a return address of post Office Box 
402, Benjamin Franklin Station, Washington 4, D. Cs, and addressed to 
Mr. John S. Duval, Box 381, Lincoln, Maine. | 

Q. Now, that particular address, Box 381, Lincoln, Maine, tell 
me, sir, have you ever used that in your tests or utilization of your test 
name, that box? A. I have. i 

Q. Is that the same box you have used for thatiname? A. It is. 

Q. Tell me, sir, do you know a postmaster Leen? A. I do. 


74 


Q. Do you know where he is located? A. He is Postmaster at 
Lincoln, Maine. 

THE COURT: Lincoln, Maine, is a real place? It is not a fic- 
titious place? 

THE WITNESS: Oh, not fictitious, no. Itisa real place. 

THE COURT: Just the name is fictitious? 

THE WITNESS: Just the name, yes, sir. 

Q. (By Mr. Smithson) Showing you Government Exhibit 15-B for 
identification, I will ask you, sir, whether or not that was an enclosure 
to 15-A? A. It was. 

Q. I show you Government Exhibit for identification 15-C, and I 
will ask you whether or not that was an enclosure to 15-A? A. It was. 

Q. And 15-D, sir, was that an enclosure? A. It was. 

Q. Now, how did you receive these, sir, do you know? A. I re- 
ceived that particular envelope and contents, consisting of a letter, un- 
solicited from that concern. 


Q. All right, sir. What arrangement, if any, had you made with 


the Postmaster at Lincoln, Maine, for this material to be received by you? 
A. I had informed him at the start that anything out of that name and that 
particular box, it should be forwarded to me under separate cover at 
New York, New York. 

MR. SMITHSON: All right, sir. Indulge me just a moment, 


please, Your Honor. 


May I have this marked for identification, Your Honor, as Govern- 
ment's Exhibit 16. 

THE COURT: Are you offering the 15 series in evidence, or not 

yet. 

MR. SMITHON: I will, Your Honor, before I finish with this 
witness. Maybe I should do it now. 

THE COURT: I think that the exhibits should be offered in evi- 
dence. It is easier to follow the testimony if exhibits are offered as 
they are identified. 

MR. SMITHSON: All right, Your Honor, I will offerthem. I 
think it will help me keep track of them. 
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I offer Government's Exhibits 15-A through 15-D, Your Honor. 

THE COURT: They may be admitted. : 

MR. DIETZ: May I have the same objection, Your Honor. 

THE COURT: Objection overruled. 3 

* * * * | * 

Q. (By Mr. Smithson) Mr. Kenny, do you know an organization 
known aS Male Today? A. I do. 

Q. And do you know where it is located, sir? A. It was formerly 
Box 9, I believe it was Cooper Station, New York, New York. 


Q. All right, sir. You say it was formerly, I take it it is no 


longer there? A. No longer there, no. 

Q. Let me ask you, sir, did you have occasion, sir, to ever go 

to those premises shortly before it was terminated in operation? 
* * * * * 

A. I did. 

Q. All right, sir. And I will ask you, sir, as a result of your 
going there, if you obtained anything or any document ? A. I did. 

Q. All right. I show you, sir, Governne nt Exhibit 16 for identi- 
fication, what is it? A. This is a correspondence that apparently was 

sent through the mails to Male Today, Post Office Box 9, New 
York 4, New York, bearing return address of Trim, Young America's 
Favorite Physique Publication, Post Office Box 385, Washington 4, D. C., 
telephone number CO 5-5540, dated October 14, 1959, and signed by 
Lynn -- L-y-n-n. 

Q. Where did you secure that item, sir? A. That item was se- 
cured, I believe, at premises 200 East Sixteenth Street, where the mer- 
chandise of Male Today had been stored. | 

Q. All right. And were you there, sir? A. I was there. 

Q. All right. And tell me, does that bear a signatur e, that 
document? A. It does. It is the signature of L-y-n-n. 


Q. Does it show Box 385, Washington 4, D. C.? A. It does. 
* * * * | * 
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THE COURT: Very well. There being no objection, the document 
is admitted. 


(Accordingly, Government's Exhibit 
No. 16, a letter dated October 14, 
1959, signed Lynn, was received in 
evidence. ) 


MR. SMITHSON: With the permission of the Court, at the appro- 
priate time, may I read a part of it to the jury? 

THE COURT: I think that this is an appropriate time. 

MR. SMITHSON: All right. 

THE COURT: I think that it is much easier to follow the develop- 
ment of a case if an exhibit is shown or read when it is introduced. If you 
do it at a later time, then one is apt to forget just where it came in, to 
use a colloquial expression. 

You may read this to the jury, if you wish. 

MR. SMITHSON: Thank you, Your Honor. 

Ladies and gentlemen, this is on the letterhead of Trim, Young 
America’s Favorite Physique Publication, Post Office Box 385, Wash- 
ington 4, D. C., dated 14 October, 1959. 

Your Honor, I do not choose to read all of it. 

THE COURT: You have a right to read only those portions that 
you think are of importance. 

MR. SMITHSON: All right. It is addressed to Male Today, Box 
9, New York, 4, New York. 

THE COURT: I suggest that you read a little more slowly, so 

that we can all grasp what you are reading. 

MR. SMITHSON: All right, Your Honor. 

It is addressed, "Dear Hank.” The portion I am reading: 

Thanks for the letter andthe names. I have the remaining 
five thousand Bishop names in process. They are as slow as 
hell but quite certain. Could we save each other money, have 
enough duplicate stickers made, so that you can send me two 
sets of each list, and I will do the same. In that way, we have 
one for immediate mailing and one for the permanent sucker list. 
Thus we will both save extra typing expense. 

Signed -- Lynn. 
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MR. DIETZ: Your Honor, I think that to be fair, that that portion 
out of context -- 

THE COURT: Just a moment. You havea figth to read any other 
portion of the exhibit you wish at this time. | 

MR, DIETZ: Oh, mayI? MaylI. 

THE COURT: If you think it is material. | 

MR. SMITHSON: Do you want it done now, Your Honor ? 

THE COURT: Yes, this is the time to do it. It is introduced in 
evidence. | 

MR. SMITHSON: That is right. 

THE COURT: Counsel introducing an exhibit has a right to read 
such portions as he considers material. 

Opposing counsel has a corresponding right. As a matter of fact, 
I discourage counsel from reading an entire exhibit if only some parts are 
material, because, when you have a great many exhibits, if you read a 
great deal of immaterial matter, it just prolongs the trial. Anything you 
consider material, you have a right to read. 

MR. DIETZ: I am reading the next paragraph: | 

I am more than ever convinced that the post office is going to 

do nothing with us for simple nudes, and I feel that we can settle 

down and put our operations on a systematic basis which presup- 

poses their continued existence. This means that we must collect 

every name from every source, keep a permanent file of corrected 

names and addresses for future promotions, et cetera. 


That is what I wanted to read. 
* * * * * 


228 THE COURT: Oh, I see. Is it admitted that this letter was written 
by the defendant ? 
MR. DIETZ: Indeed, we do. 


THE COURT: Beg pardon? 
MR. DIETZ: Yes, indeed. 
* * * * t * 


MR. DIETZ: We still have just one further matter. Your Honor, 
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I understand that this letter is given in on the point of scienter; the de- 
fendant knowingly mailed things -- 

MR. SMITHSON: The defendant knowingly mailed nude photo- 
graphs. 

THE COURT: Scienter? 

MR. DIETZ: I don't think that I will display my hand. I feel 
that I have something. I feel the door is now opened. 

THE COURT: All I have to rule on is admitting the exhibit. I 


rule that it is admissible. 
* * * * * 


THE COURT: Gentlemen, asI said to you at the bench, this 
letter is signed, "Lynn," L-y-n-n, and it was not quite clear to the 


Court who Lynn was. I understood counsel to say that Lynn is the middle 
name of the defendant, and it is admitted that this letter is written by the 
defendant. 

* * * * * 

Q. (By Mr. Smithson) Tell me, sir, during the course of your 
experience as a Postal Inspector, I will ask you, sir, if you had the 
assignment of considering violations of the Postal laws and regulations 
regarding obscene mail, obscene matter inthe mail? A. I have had that 
assignment at New York City since 1955. 

Q. Since 1955 -- about five years? A. Yes. 

Q. Tell me, during the course of your experience in that particu- 
lar field, have you ever heard the phrase, "sucker list,"" used? A. Yes, 
I have. 

Q. Would you say frequently or infrequently? A. Quite frequent- 
ly I have heard that expression. 

Q. And within that particular trade, or within that particular 
realm of activity, how is it used, and what does it stand for? A. It 
generally means -- 

MR. DIETZ: Your Honor, the particular realm was specified. 

THE COURT: If you have an objection, state the objection in 
legalistic phraseology. 
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MR. DIETZ: I would like to object to the witness's answer in 
generalities, when he has been asked a specific question within the limit 
of the trade what it means. 

THE COURT: The question is so limited. 

MR. SMITHSON: I agree, Your Honor. 

THE COURT: Objection overruled. 

A. (continued) Yes, it means that a certain type of person is 
willing to spend any amount of money to purchase this type of a picture. 
Generally through the mails. 

* x * * * 

MR. SMITHSON: In view of the admission of Governnent's Ex- 
hibits 15-A through 15-D -- I believe that they were under the name 
John S. Duval -- Your Honor, may I excuse at this time the postmaster 
from Lincoln, Maine, whom I have brought in to show the continuity ? 

THE COURT: Yes. | 

* * * * ; x* 
MR. SMITHSON: We will start with count three, Your Honor. 
HARRY J. SIMON 


* * * 


DIRECT EXAMINATION 


* * * * * 


Q. (By Mr. Smithson) Your employment or occupation, sir? A. 
Postal Inspector. 
Q. Inspector, I believe you will have to sit up closer to the 


microphone and speak louder and slowly, if you will. 

How long have you been a postal inspector? A. Since J anuary 16, 
1941. 

Q. Roughly, nineteen years? A. That is right. 

Q. Tell me, sir, during the course of that time, have you ever 
had the assignment of the investigation, sir, of alleged obscene matter 
being sent through the mail? A. I have. : 

Q. How long have you held that assignment ? re Well, approxi- 
mately the past twelve or thirteen years. 
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Q. And where have you been located for that period of time? A. 
In Washington, D. C. 

Q. Have you ever had in the course of that assignment to go to 
other jurisdictions to testify in that regard? A. I have. 

Q. Tell me, sir, did you in the course of your experience ever 
use any test names? A. Yes, sir. 

Q. Would the name Allen L. Spencer be familiar to you? A. It is. 

Q. I will ask you whether or not that was one of the test names 
that you have used? A. Yes, sir. 

* * * * * 

Q. (By Mr. Smithson) Inspector Simon, I show you Government 
Exhibit 17-A for identification. What is it? A. This is an envelope 
postmarked Washington, D. C., March 31, 1959, bearing return card of 
P. O. Box 402, Benjamin Franklin Station, Washington 4, D. C. 

THE COURT: Don't go so fast. We can't follow you. 

THE WITNESS: I'm sorry. 

The envelope bears the return address of P. O. Box 402, Benjamin 
Franklin Station, Washington 4, D. C. It has the gummed address label 
of Mr. Allen L. Spencer, General Delivery, Fort George Meade, Mary- 
land. 

Q. (By Mr. Smithson) Tell me, sir, did you receive that item? 
A. I did. 

Q. And I will ask you, sir, if that occurred on or about the date 
in March indicated by the stamp? A. Yes, it has my initials, H.J.S., 


is followed by the date, April 2, 1959, which was placed thereon imme- 


diately upon receipt by me from the test office at Fort Meade, Maryland. 
Q. Do you ‘happen to know who is the Postmaster there? A. Mr. 
Whittle -- W-h-i-t-t-l-e, I believe. 

Q. I will ask you, sir, whether or not any arrangements had been 
made officially by you with the Postmaster, Mr. Whittle, or his predecessor? 
A. Yes, I did make arrangement to handle this correspondence 

under the name of Allen L. Spencer. 
Q. And was that with Mr. Whittle or with his predecessor? A. 
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With his predecessor, and continued by Mr. Whittle after he succeeded 


the former Postmaster. 

THE COURT: Keep your voice up So we can hear you. 

THE WITNESS: Okay. 

Q. (By Mr. Smithson) I show you Government Exhibit 17-B for 
identification. I will ask you whether or not this was included within 17-A? 
A. Yes, this was included in 17-A, and I have identified my initials and the 
date. | 

Q. I show you Government Exhibit 17-C for identification. Was 
that likewise included? A. This was also included, as indicated by my 
initials and date. 

Q. Let me ask you, sir: Was there any card or anything contained 
within that exhibit as you first received it? A. I don't recall at this time 
whether there was a card with it, but other mailings of a similar nature 
did have have a card with it. | 

Q. I will ask you, as a result of this correspondence, if you at- 
tempted, sir, to purchase anything from this place known as the Conti- 
nental Studios? A. I did. ! 

Q. Tell me, sir, this Continental Studios, did there ever come a 
time that name was changed? A. Yes. 

Q. I will ask you, sir, if you had occasion to talk with any resident 
of the State of Virginia? A. I did. | 

Q. And as a result of that, sir, did you have occasion to talk with 
one, H. Lynn Womack? A. I did. 

Q. So that person here in the court today? A. ‘He is. 

Q. Where is he? A. Sitting over at the table; the gentleman with 
the white hair. 

MR. SMITHSON: May the record reflect that the witness has 
identified the defendant, Your Honor. 

THE COURT: Yes. 

Q. (By Mr. Smithson) About what date was this, sir, and where 
did the conversation take place? A. On or about March 17, 1959, in my 
office in the Post Office Department Building, Twelfth and Pennsylvania 
Avenue, this City. 
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Q. All right, sir. This station, this Benjamin Franklin Station, 
that is in the District of Columbia, is it not? A. It is. 

Q. Tell me, sir, this box 402, is that located within that station ? 
A. It is. 

Q. I will ask you whether or not you have ever observed the de- 
fendant in, on or about that place or that particular box, I should say? 
A. Not at that particular box, but I have observed him in the station after 
he had picked up mail at the station. 

Q. All right, sir. Are there any other boxes in this particular 
matter you have been talking about? A. Yes, sir; there is Box 186. 

Q. What is that? What does that relate to? A. Classic Style. 

Q. And is there another one? A. There is another box represented 
by the defendant, also at Benjamin Franklin Station, 385. 

Q. And what does that relate to? A. That is in the personal name 
of the defendant, the name of Potomac Associates, and, oh, several other 


firm names and under which he receives mail. 


Q. All right, sir. I will ask you with regard to those other boxes, 


if you have ever seen the defendant at that particular box? A. Inever 
saw him at particular boxes. 

Q. Are they located anywhere near each other, these particular 

poxes? A. They are all in the same room in the box section of the 
Post Office. 

Q. As a result of that matter, which you have identified as 17-A, 
17-B and 17-C, for identification, what, if anything, did you do, sir, 
with this material or what efforts did you make to do anything with it? A. 
I made an effort to purchase some of the material advertised. 

Q. Howdid you do that ? 

THE COURT: Are you going to offer this in evidence? 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: Isn't this the time, so we will know what you are 
talking about when you are continuing your examination of the witness ? 

MR. SMITHSON: The only reason I forestalled in this case, Your 
Honor, was I was getting into this next count. 
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THE COURT: I know, but it is so easy to become confused if you 
don't develop these things separately step by step when you have so many 


counts and so many details. 

MR. SMITHSON: It is the same thing, Your Honor, but I will 
offer them at this time, 17-A, 17-B and 17-C for identification -- I offer 
in evidence. 

THE COURT: Before you get into the next count, I would like 


to have you announce the name of it. 

MR. SMITHSON: Ob, certainly. 

THE COURT: The exhibits may be admitted. 

MR. DIETZ: May I have the usual objections. | 

THE COURT: Overruled. 

x* * x* * i * 

Q. (By Mr. Smithson) Tell me, sir, how did you contact this 
particular organization, Continental Studios? A. Through test corres- 
pondence, that is, using the assumed name of Allen L; Spencer. 

Q. Tell me, sir, how did you correspond with them? Did you 
use any form provided, or did you merely write a letter? A. Ihavea 
printed form, transmittal letter, which I send to the Postmaster at the 
test office, accompanied with the money order. The instructions provide 
that he purchase another money order, enclose it in the original envelope, 
and seal it and mail it from his office. : 

Q. Isee. Now, with regard to Allen L. Spencer, and any attempt 
to purchase thereunder, I will ask you whether or not you filled out any 
card or any informational card prior to making any purchase or attempting 
to make any purchase in that name? A. I am quite certain that I did. 

Q. Tell me, sir: I will ask you whether or not you indicated on 
that card your inter, if you recall? A. AsI recall, I merely signed the 
test name, Allen L. Spencer, on the card, the address, indicated that I 
was a male over twenty-one, but left blank the designation. 

Q. All right, sir. Andtell me, sir, asa result of that, did you 
ever obtain anything as a result of your attempt to purchase? A. I did. 

MR. SMITHSON: Now, Your Honor, going on'to count five. 
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Q. (By Mr. Smithson) Tell me, sir, with regard to the name, 
Allen L. Spencer, and with particular regard to the date, sir, of May 


the 18th, 1959, count five, did you send any money to anyone? 
* * . * * * 


Q. (By Mr. Smithson) Tell me, sir, did you ever make a purchase 
in the name of Allen L. Spencer? A. I did. _ 
Q. Did you ever furnish any money to anyone for that purpose? A. 


I furnished the Postmaster the money order. 

Q. How much was it, if you recall? A. I don't recall the amount 
except these pictures were ten dollars a set, so it would have been ten 
dollars, plus the amount necessary for the fee, would probably have been 
ten dollars and twenty cents, I believe. 

* * * * * 

Q. (By Mr. Smithson) I show you, Mr. Simon, Government's Ex- 
hibit 18-A for identification, what is it? A. This is an envelope that is 
postmarked Washington, D. C. The date of the mailing is illegible. The 
envelope bears the return card of P. O. Box 402, Benjamin Franklin Sta- 

tion, Washington 4, D. C., marked "First Class Mail," addressed 
to Mr. Allen L. Spencer, General Delivery, Fort George G. Meade, 
Maryland. And it has my initials, H.J.S., May 20, 1959, which is the 
date it was received by me at Washington, D. C., from the Postmaster 
at Fort Meade. 

Q. All right, sir. I show you, sir, Government Exhibit 18-B, 
and I will ask you if that was contained within 18-A? 

THE COURT: If you are going to ask the same questions as to all, 
just ask the one question, instead of asking them separately. 

MR. SMITHSON: Yes, Your Honor. 

Q. (By Mr. Smithson) As to Government Exhibits 18-B through 
18-I, I will ask you if these were contained in 18-A when you received 
it? A. They were all enclosed in 18-A, as indicated by my initials and 
the date, H.J.S., May 20, 1959. 

MR. SMITHSON: Your Honor, the Government will offer at this 
time 18-A through 18-I in evidence. 
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MR. DIETZ: I have the same objection, Your Honor. 

THE COURT: Objection overruled. They may be admitted. 
* * * * * 
BY MR. SMITHSON: : 

Q. I show you Government Exhibits 19-A, 19-5 and 19-C. What are 
these items, Mr. Simon? 

THE COURT: Is this on another count ? 

MR. SMITHSON: This will be general, Your Hone?) 

THE COURT: Oh, I see. | 

THE WITNESS: These are applications for Post Office boxes, or 
photostatic copies, I should say, of applications for Post Office Boxes 
402, 385 and 186, respectively. | 

BY MR. SMITHSON: 

Q. I will ask you, sir, if they are in the name of H. Lynn Womack, 
or is he one of those so designated to receive at that box or boxes? A. All 
of these applications bear the signature of H. Lynn Womack. 

MR. SMITHSON: The Government offers these three items, Your 
Honor, known as 19-A, B andC. : 

MR. DIETZ: May I object. They are not the originals. They are 
photostats. 

THE COURT: I beg your pardon? 

MR. DIETZ: May I object on the ground they are not the originals, 
the best evidence, merely photostats. 

THE COURT: You are objecting because they are not originals ? 

MR. SMITHSON: I have the originals. I will withhold the offer. 

THE COURT: Just a minute. Will counsel come to the bench. 

(Whereupon counsel approached the a and the following 
proceedings were held:) 

THE COURT: I am amazed at that obj ection. 

MR. DIETZ: Your Honor, seeing the handwriting on the wall, I 


am trying to see that the record is protected on every detail. 
* * * * ! * 


THE COURT: You don't have to calla witness. Just produce the 


originals. 


MR. SMITHSON: I will. 

* * * * * 

MR. SMITHSON: As Exhibit 19-A, then, the Government would 
affer the original of the document which has heretofore been offered in 
evidence as the application for that particular Post Office box, and would 
ask leave to substitute the photostat. 

MR. DIETZ: No objection, Your Honor. 

THE COURT: Very well. 

MR. SMITHSON: As to the Exhibit 19-B, the Government would 
offer the original of the application for the Post Office Box 385, and ask 
leave to substitute the photostat therefor. 

MR. DIETZ: No objection to that, Your Honor. 

MR. SMITHSON: And as Government Exhibit 19-C, the Govern- 
ment will offer into evidence the original application for Post Office Box 
186, and would ask leave to substitute the photostat copy thereof. 

MR. DIETZ: No objection to that. 

THE COURT: You may substitute the photostats. Let the photo- 
stats be marked instead of the originals, so that the originals need not 
be defaced. 


(Whereupon Government's Exhibits 
Nos. 19-A, 19-B and 19-C were 
received in evidence. ) 


* * * * 


BY MR. SMITHSON: 


Q. Tell me, sir, is the name Walter Holtzman known to you ? 
A. It is. 
THE COURT: Are you on a different count? 
MR. SMITHSON: Yes, Your Honor, Iam sorry. It will be Count 6. 
THE WITNESS: It is. 
BY MR. SMITHSON: 
Q. It is known to you, sir? A. Yes, sir. 


Q. I will ask you, sir, whether or not that is one of your test 
names? A. It is. 
Q. Particularly, sir, with regard to Count 6 of this indictment, 
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I will ask you whether or not you had occasion on or about the 28th of May 
of 1959 to receive anything through the mail? A. In this test name? 
Q. Yes, sir. A. I would have to take a look at it to recall the date. 
* * * * x 
Q. I show you, Mr. Simon, Government Exhibit 20-A, for identifi- 
cation. What is it, sir? A. This is an envelope that was postmarked at 
Washington, D. C., on May 28, 1959, bearing the return card of 
P. 0. Box 402, Benjamin Franklin Station, Washington 4, D. C. It is 
addressed to Walter Holtzman, 51 West Street, Beverly Farms, Massachu- 
setts. ! 
The envelope bears my initials,"H.J.S., June 2, 1959," which is 
the date it was received by me at Washington, D. C., under official cover 
from the Postmaster at Beverly Farms, Massachusetts. 
Q. Do you happen to know who that Postmaster is? 
THE COURT: I don't think it makes any difference. 
MR. SMITHSON: All right, sir. 3 
BY MR. SMITHSON: 


Q. Let me ask you this, sir. Was 20-B, for identification, con- 


tained therein? A. It was. 

Q. Particularly, sir, with regard to this page, and the item known 
here as Warren James, I will ask you, sir, whether or not that photograph 
isn't one of those that came into your possession undraped, or, shall we 
say, wholly uncovered during the course of your investigation? A. Ire- 
call that I received that picture. 

Q. Showing you, sir, 20-C, for identification, was that contained 
within 20-A? A. It was. | 

Q. Exhibit 20-D, for identification, was that in there, sir? A. 

It was. 

Q. 20-E, for identification, was that in there, sir? A. Yes. 

Q. 20-F, for identification, was that inthere? A. It was. 

MR. SMITHSON: Will Your Honor indulge me? I am going to 
use 20-F with regard to a previous count for the purpose of my examina- 


tion. 


THE COURT: Very well. 
MR. SMITHSON: Before I offer these in evidence, Your Honor. 
BY MR. SMITHSON: 

Q. I would like to show you, sir, this object known as 20-F, for 
identification. What is it? A. This is the so-called release card that is 
furnished with the advertising material. 

Q. Now, you have testified, sir, with regard to Count 5, ora 
purchase in the name of Alan Spencer, that you sent a card in. 

Tell me, sir, did you indicate any of the categories that are 
named thereon when you submitted that name and your money? A. I did 

not. 

Q. All right. 

MR. SMITHSON: The Government will ofer, Your Honor, Govern- 
ment Exhibits 20-A through F. 

THE COURT: Very well, they may be admitted. 

MR. DIETZ: May I have the same objection that I have had all 
along? 

THE COURT: Objection overruled. 

* * * * * 

MR. SMITHSON: Now, Your Honor, I would like to go to Count 7 

of the indictment. 


* * 


BY MR. SMITHSON: 


Q. Sir, is the name Lacey P. Scrod known to you? A. That is 


another one of my test names. 

Q. The Scrod is S-c-r-o-d; is that correct? A. Yes. 

Q. Do you recall the address of that name? A. Wyckoff, New 
Jersey. 

THE COURT: I think it takes considerable originality to think of 
those names. It reminds me of some of Dickens" novels. 

MR. SMITHSON: I think we all had that thought, Your Honor, in- 


cluding Mr. Simon, when he picked the name. 
* * * 
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BY MR. SMITHSON: 

Q. I show you, Mr. Simon, Government Exhibit 21-A, for identi- 
fication. What is it, sir? A. That is an envelope postmarked at Washington, 
D. C., on June 1, 1959, with the return address of P. O. Box 402, Ben- 
jamin Franklin Station, Washington 4, D. C., addressed to the test name. 

It has my initials, "H.J.S., June 4, 1959," which is the date it 
was received by me at Washington, D. C. from the test office. 

Q. What is the date of cancellation on that, if you know, sir? A. 
June 1, 1959. ) 

Q. All right, sir. I show you Government Exhibit 21-B, for 
identification. I will ask you whether or not that was contained within 21-A? 
A. It was. 

Q. And 21-C, sir, was that enclosed within 21-A? A. Yes. 

Q. What about 21-D, for identification, was that enclosed? A. 

The same. 

Q. And 21-E, sir? A. That was also enclosed. : 

Q. With regard, sir, to the exhibit known as 21-B, for identifica- 

tion, sir, I will ask you if the photograph in the lower left-hand 
corner isn't the same one that you had received under another name, sir? 
A. It is. 

Q. And when you received it, it was undraped; isn't that correct? 
A. Yes. | 

MR. SMITHSON: The Government offers into evidence 21-A through 
E, Your Honor. 

MR. DIETZ: May I have the same objection, Your Honor. 

THE COURT: Objection overruled. 


* * * 


BY MR. SMITHSON: 


Q. Tell me, sir, isthe name, W. B. Hurlburt known to you? A. 


It is. It is another one of my test names. 
THE COURT: What count is this now? 
MR. SMITHSON: Oh, Iam sorry, Your Honor. This is Count 8. 
THE COURT: Very well. 


BY MR. SMITHSON: 

Q. That name is spelled H-u-r-l-b-u-r-t; is that correct, sir? 
A. Yes, sir. 

Q. And you say that is another one of your test names? A. It is. 

* * i * * * 

Q. Mr. Simon, I show you Government Exhibit 22-A, for identifi- 
cation. What isit, sir? A. This is an envelope postmarked at Washington, 
D. C., June l, 1959, bearing the return card of P. O. Box 402, Benjamin 
Franklin Station, Washington 4, D. C., addressed to W. B. Hurlburt, 12 
Mason Street, Madison, Maine. 

Q. Did you receive that, sir? A. Yes; it was received without 
solicitation by me at Washington, D. €., on June 8, 1959, from the test 
office as indicated by my initials, "H.J.S.," followed by the date. 

Q. Prior to this date, sir, utilizing the name of Hurlburt, had 
you ever requested any such material or ever made any contact with 
Box 402? A. I had not. 

Q. I show you, sir, Government Exhibit 22-B, for identification. 
I will ask you, was this contained within 22-A, sir? A. It was. 

Q. 22-C, for identification, was that likewise in there, sir? A. 

Yes. 

Q. 22-D, was that inthere? A. Yes, sir. 

Q. 22-E? A. Yes. 

MR. SMITHSON: The Government offers 22-A through E, Your 


THE COURT: They may be admitted. 

MR. DIETZ: May I have the same objection, please, Your Honor. 

THE COURT: Objection overruled. 

* * * * * 

MR. SMITHSON: I am going now, Your Honor, to Count 9 of the 
indictment. 

THE COURT: Very well. 

MR. SMITHSON: I said Count 9, Your Honor. Let me correct 


THE COURT: Count 9? 
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MR. SMITHSON: I said Count 9. It is Count 10. 
x * * * 
BY MR. SMITHSON: 
Q. Tell me, sir, is the name Malcolm Scanlon known to you? 
A. That is another one of my test names. | 


* * * * | * 


Q. I show you, Mr. Simon, Government Exhibit 23-A, for identi- 


fication. What is it? A. That is the envelope of another mailing sent 
out without solicitation, postmarked at Washington, D. C., June 10, 1959. 
The envelope bears the return card of P. O. Box 402, Benjamin Franklin 
Station, Washington 4, D. C. It is addressed to Malcolm Scanlon, intended 
for Box 240, Grace, Idaho. | 

This was received by me at Washington, D. C. on June 18, 1959, 


from the Postmaster at the test office. 
Q. I will ask you, is that one of your test names and addresses? 
A. It is. | 
* * * * : * 
Q. Allright. I show you 23-B, for identification. I will ask you 
whether or not that was included in 23-A? A. It was. | 
Q. 23-C, for identification, was that likewise in 23-A? A. Yes, 


Q. 23-D, for identification, was that in 23-A? A. Yes, sir. 

Q. 23-E, for identification, was that inthere, sir? A. Yes, sir. 
Q. 23-F? A. It was. 

MR. SMITHSON: The Government offers 23-A through F, your 


MR. DIETZ: May I have the same objection. 
THE COURT: Objection overruled. They may be admitted. 
* * * * * 
MR. SMITHSON: At this time, Your Honor, I am going to offer 


certain testimony relative to Count 11. 
* * * 


BY MR. SMITHSON: 

Q. Inspector Simon, I show you Government Exhibit 24-A, for 
identification. What is it, sir? A. That is another mailing of -- an 

envelope, rather, of a mailing from Washington, D. C., post- 
marked June 16, 1959, bearing the return card of P. O. Box 402, 
Benjamin Franklin Station, Washington 4, D. C.; addressed to Ward B. 
Hurlburt, 12 Mason Street, Madison, Maine. 

This was received by me on June 22, 1959, as indicated by my 
initials and date. 

Q. Tell me, sir, is Ward B. Hurlburt a change or the same name 
that you were using under W. B. Hurlburt as atest name? A. Yes. 

Q. Had you Solicited anything, sir, in the name of Ward B. 
Hurlburt as distinguished from W. B. Hurlburt prior to receipt of this ? 
A. Thad not. 

Q. Tell me, sir, with regard to the previous matter, which I be- 
lieve was Exhibit 22-A, in which the name Hurlburt was a test name of 


yours, about June 1 of 1959, following that first date of June 1, '59, had 
you solicited anything from Continental Artists or Continental Studio in 
the name of Hurlburt? A. I had not. 

Q. All right, sir. I show you at this time, sir, Government Ex- 
hibit 24-B. I will ask you whether or not that was contained within 24-A, 


sir? A. It was. 

Q. 24-C, I'will ask you whether or not that was contained within 
24-A? A. It was. 

Q. 24-D, sir, was this contained within 24-A? A. Yes, Sir. 

Q. 24-E, was this contained therein? A. It was. 

Q. 24-F, was this contained therein? A. Yes, sir. 

MR. SMITHSON: The Government offers 24-A through F, Your 


MR. DIETZ: Same objection. 
THE COURT: Objection overruled. They may be admitted. 
* * * * * 
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BY MR. SMITHSON: 
Q. Tell me, sir, is the name Paul Jay known to you? A. It is 
another one of my test names. 
THE COURT: Just a moment. Which count are you directing that to? 
MR. SMITHSON: I beg your pardon. Iam going now to Count 15. 
THE COURT: Thirteen? : 


MR. SMITHSON: Fifteen, Your Honor. 
BY MR. SMITHSON: 
Q. I understand you have indicated that the name Paul Jay was 


another one of your test names? A. Yes, sir. 
* * * * * 

Q. Inspector Simon, I show you Government Exhibit 25-A, for 
identification. What is it, sir? A. This is an envelope postmarked at 
Washington, D. C., July 10, 1959, bearing the return card of P. O. Box 
402, Benjamin Franklin Station, Washington 4, D. C. 

The envelope is addressed to Paul Jay, Box 100, Wyoming, Dela- 
ware, and was received by me, without solicitation, on July 13, 1959, 
as indicated by my initials and date. 

Q. All right, sir, I show you Government Exhibit 25, B, for 
identification. I will ask you whether or not that was included within 25-A, 
when you received it? A. It was, with the exception that the bottom of 25-B 
was in order form, which appears to have been torn off. 

Q. All right, sir. Did you tear it off or was it torn off when you 
received it? A. I believe I tore it off. 

Q. All right, sir. What, if anything, did you do with it, if you can 
recall? A. If I tore it off, it was sent to Continental Artists for a set of 
pictures. | 

Q. I show you, sir, Government Exhibit 25-C, for identification. 
I will ask you whether or not that was contained within 25-A, sir? A. It 
was. 

Q. I show you, sir, 25-D. Was that contained therein? A. It 
was. 3 

Q. 25-E and 25-F, were they contained therein? A. They were. 


94 


MR. SMITHSON: The Government offers 25-A through F, Your 
Honor. 

MR. DIETZ: Same objection, if it please Your Honor. 

THE COURT: The objection is overruled. The exhibits may be 
admitted. 

* * * * * 

MR. SMITHSON: Your Honor, I will next offer testimony regarding 

Count 16. 
* * 
BY MR. SMITHSON: 

Q. I show you, Inspector Simon, Government's Exhibit 26-A, for 
identification. What is it? A. That is another mailing from P. O. Box 402, 
Benjamin Franklin Station, Washington 4, D. C., postmarked at Washing- 
ton, D. C. on July 20, 1959; addressed to Alan L. Spencer, General De- 
livery, Fort George Meade, Maryland. 

This envelope was received by me on July 28, 1959, as indicated 
by my initials and the date. 

Q. I believe you have heretofore indicated that Alan L. Spencer 
was one of your test names; correct? A. Yes, sir. 

Q. 26-B, for identification, was that contained within 26-A? A. 

It was, sir. 

Q. 26-C, for identification, was that contained within 26-A? A. 

It was. 

THE COURT: Why don't you ask one question to cover all of 
them ? 

MR. SMITHSON: All right. 

THE WITNESS: It was. 

MR. SMITHSON: The Government will offer in evidence 26-A 
through C. 

MR. DIETZ: Same objection, if Your Honor please. 


THE COURT: Objection overruled. It may be admitted. 
* * * * * 


Washington, D.C. 
Wednesday, March 16, 1960. 
* * : * * 
(At the bench:) : 

MR. SMITHSON: Your Honor, I received a call yesterday evening 
from Inspector Roy Blick of the Metropolitan Police Department, the 
Deputy Chief. He was served by a defense subpoena which he brought to 
my attention, directed to him, asking him to report here today, which 
he has done, in honor of the subpoena to Your Honor, to testify in this 
case and bring with you all the pornography and obscene, lewd, and 
lascivious photographs contained in your offices at police headquarters, 
including obscene playing cards or French postcards on your desk and 
small joke books containing obscene drawings or pictures. Only bring 
what you can carry. Do not bring motion pictures or hard-cover books. 

Your Honor, I would make an oral motion to quash this subpoena. 

MR. DIETZ: Your Honor, I feel very strongly about this; and if 
I might state to Your Honor my purpose in issuing this subpoena and my 
defense of it. 

First of all, I have seen with my own eyes what is contained in 
Inspector Blick's office on his desk before I issued the subpoena. 

THE COURT: Yes, I understand. Nobody is questioning your 
good faith or your sincerity. How is all this material relevant? 

MR. DIETZ: Well, Your Honor, this man, Roy Blick, is the only 
one that I can think of in the District of Columbia who has available for 
production in court a collection of what is pornography. | 

THE COURT: There is no doubt that he has all that, but how is 
that relevant in this case? 

MR, DIETZ: I feel that we must show to the jury so that they can 
have available to them what is and what is not pornography, photographic 
pornography in the District of Columbia. We are prepared to show them 
what is the contemporary community standards, and I think that we should 
show them what the contemporary community standards in the District 
of Columbia condemns as pornography, and this man has the only collection 
available. | 
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THE COURT: Evidence of that type is not admissible. Let us 
proceed, gentlemen. 
(In open Court:) 
MR. SMITHSON: May the witness, Mr. Blick, be excused, Your 
Honor? 
THE COURT: Just a moment. This is a personal subpoena as 
well as a subpoena duces tecum. 
MR. DIETZ: No, Your Honor. I was only interested‘in the 
subpoena duces tecum. 
THE COURT: It is vacated. The witness may be excused. 
MR. SMITHSON: Thank you, Your Honor. 
MR, DIETZ: Of course, the record will show that I object. 
THE COURT: Very well. 
* * * 
HARRY J. SIMON 
was recalled as a witness for the Government and, having been previously 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION (CONTINUED) 
BY MR. SMITHSON: 
Q. Inspector, showing you now Government Exhibit 26-C, sir, 
which I believe you previously identified as 26-A, sir, I will ask 
you whether or not that particular card does not limit the means or, 
shall we say, the commodity which will be accepted for the purchase of 
these photographs for sale by 26-A andB. A. That is correct. 
Q. Specifically, sir, does it not say at the bottom, a complete 
set consisting of twelve 8 by 10 prints, the cost per set is $25 in U. S. 
currency, no other form of payment will be accepted? A. It does. 
* * * * * 
MR, SMITHSON: Your Honor, we will now direct our attention to 
Count 18. 


* * * * * 


Q. Inspector Simon, I show you Government Exhibit 27-A for 


Identification, sir. What is it? A. This is an envelope postmarked 
Washington, D.C., August 17, 1959. It bears the return card of P.O. 
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Box 402, Benjamin Franklin Station, Washington 4, D. C. It is addressed 
to Mr. Ward B. Hurlburt, 12 Madison Street here in Madison, Maine. It 
should be Mason, is the correct address. The mailing was received by me 
on August 21, 1959, as indicated by my initials, HJS, followed by the date. 

Q. I will ask you, sir, is that one of your test names? A. Itis. 

Q. I show you now, sir, Government Exhibits 27 -B through G. I 
will ask you, sir, whether or not they were contained within 27-A for ident- 
ification. A. They were enclosed in 27-A. 

* * * MR. SMITHSON: The Government offers 21 -A through G in 
evidence, Your Honor. 

MR. DIETZ: Same objection, if it please Your Honor. 

THE COURT: The objection is overruled. The exhibits will be 
received. | 

* * * * *| * 

286 MR. SMITHSON: Your Honor, we will now go to Count 21 of the 
indictment. : 

* * * * *| * 

Q. (By Mr. Smithson) Inspector, I show you Government Exhibit 
28-A for identification. Whatisit, sir? A. This is an envelope mailed 
Washington, D.C., October 22, 1959, with the return address of P.O 
Box 402, Benjamin Franklin Station, Washington 4, D.C. It is addressed 
to Paul Jay, Box 100, Wyoming, Delaware, the test name used by me. 


And this mailing was received by me at Washington, D C., on October 26, 


1959, as indicated by my initials. 

Q. I show you, sir, Government Exhibits 28-B through E for 
identification. I will ask you whether or not they were contained within 
28-A for identification. A. They were. 

MR. SMITHSON: Your Honor, the Government offers 28-A through 
E in evidence. 

MR. DIETZ: Same objection, if it please Your Honor. 

THE COURT: Objection overruled. The exhibits will be received. 

MR. SMITHSON: Your Honor, we are now going to Count 22 of the 


indictment. 


* 
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BY MR. SMITHSON: 

Q. Inspector, I show you Government Exhibit 29-A for Identifi- 
cation. What is it, sir? A. This is an envelope postmarked Washington, 
D. C., October 26, 1959, with the return address of Box 402, Benjamin 
Franklin Station, Washington 4, D.C. The envelope is addressed to the 


test name of Alan L. Spencer, General Delivery, Fort George G. Meade, 
Maryland. This was received by me at Washington, D. C., on October 
28, 1959, as indicated by my initials. 
Q. Ishow you, sir, 29-B through E for Identification and I will 
ask you whether or not they were received as an enclosure to 29-A, sir. 
A. They were. 
MR, SMITHSON: The Government offers 29-A through E, Your 
Honor. 
MR. DIETZ: I have the same objection, if_it please Your Honor. 
THE COURT: Objection overruled. The exhibits will be received. 
* * * * * 
MR. SMITHSON: Your Honor, at this time we will go to Count 
27 of the indictment. 
* * 
BY MR. SMITHSON: 
Q. Inspector, I show you Government Exhibit 30-A for Identification. 
What is it, sir? A. This is an envelope postmarked in Washington, D. C., 
November 23, 1959, bearing the return address of Box 402, Benjamin 
Franklin Station, Washington 4, D. C., also addressed to the test name 
of Ward B. Hurlburt, Madison, Maine. 
Q. That is your test name? A. Yes, sir. 
Q. When was it received by you? A. It was received by me at 
Washington, D. C., on November 27, 1959, under official cover from 
the Postmaster at Madison, Maine. 
Q. Ishow you, sir, Government Exhibits 30-B through E for 
Identification, and I will ask you whether or not they were included as 
an enclosure to 30-A. A. They were. 
MR, SMITHSON: The Government offers 30-A throughE, Your Honor. 
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MR. DIETZ: May I have the same objection, if it please Your 


Honor. 
THE COURT: Objection overruled. They may be admitted. 
* * * * ' * 
MR. SMITHSON: Your Honor, we will now go to Count 29 of 
the indictment. | 
* * 
BY MR. SMITHSON: 
Q. Inspector, I show you Government Exhibit 31-A for Identification. 
What is it, sir? A. This is an envelope postmarked at Washington, D.C., 
December 9, 1959, addressed to the test name of Paul Jay, Wyoming, 
Delaware. It bears the return address of Box 186, Benjamin Franklin 
Station, Washington 4, D. C. | 
Q. Was it received by you, sir? A. It was received by me at 
Washington, D. C., on December 14, 1959, as indicated Lae my initials 
and date. | 
Q. Ishow you, sir, Government Exhibits 31-B = D. Iask 
whether or not, sir, they were enclosures to 31-A when you received 
it. A. They were. i 
Q. Tell me, sir, this is the organization know as Classic Style, 
is that correct? A. Yes, sir. 
THE COURT: What is the name of the poe a 
MR. SMITHSON: Classic Style. | 
THE COURT: Classic Style? 
MR. SMITHSON: Yes, sir. 
BY MR, SMITHSON: 
Q. Is that correct? A. Yes. 
Q. Tell me, sir, on the bottom, this legend at the bottom, assertedly 
or allegedly recommendations, does there appear one from Contin- 
ental Audits? A. It does. | 
Q. Tell me, sir, do you know of your own knowledge, is it not a 
fact that the defendant is the owner both of Classic She jand Continental 
Audits? A. Ido. 
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MR. SMITHSON: Your Honor, the Government offers in evidence 
Exhibit 31-A through D. 
MR, DIETZ: May I have the same objection, if it please Your 
Honor. 
THE COURT: Objection overruled. The exhibits will be received. 
* * * * * 
MR. SMITHSON: Your Honor, we will now go to Count 30 of the 
indictment, 
* * 
BY MR. SMITHSON: 
Q. Ishow you, Inspector, Government Exhibit 32-A for Identification. 
What is it, sir? A. This is an envelope mailed at Washington, D. C. is 
December 14, 1959. It has the return address of P.O. Box 186, Benjamin 
Franklin Station, Washington 4,D.C., addressed to the test name of 
Alan L. Spencer, General Delivery, Fort George G. Meade, Maryland. 


This was received by me at Washington, D. C., on December 16, 1959, 


as indicated by my initials and date. 
Q. Iwill ask you, sir, if Government Exhibits 32-B through D for 
Identification were received as enclosures to the same 32-A. A. They were. 
MR. SMITHSON: The Government offers 32-A through D in 
evidence, Your Honor. 
MR. DIETZ: May I have the same objection, if it please Your 
Honor. 
THE COURT: Overruled. They will be admitted. 
* * * * 
BY MR, SMITHSON: 
Q. Inspector Simon, I will ask you to direct your attention, sir, 
to the date of March the 17th of 1959. I will ask you whether or not you 
had occasion to speak with the defendant, Herman Lynn Womack. 
A. I did. 
Q. And how did you first speak tohim? A. The first time I spoke 
to him on that date was by telephone. 
Q. And I will ask you, sir, what occasioned your calling him by 
phone or did he call you? A. No, sir. I contacted him after a complaint 
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had been received by the Postmaster in this city from the operator of 


a photographic studio in Arlington, Virginia, known as Continental 
Studios. * * * | 
* * * * * 
Q. As a result of this -- let me put it this way, Did you convey 
that complaint to him? Would you answer that yes or no? A. I did, 
Q. And as a result of that, did he make any statement, sir, with 
regard to the use of the Continental Studio name? A. He did. 
Q. And what was that? A. He agreed to pamicdiaiely. take steps 
to discontinue the use of that name. 
Q. And did you have occasion, sir, on that same day or immediately 
thereafter to interview or confer with the defendant? 
THE COURT: Just a moment. What is the name, Continental -- 
MR. SMITHSON: Continental Studios, Your Honor. 
* * * * 
BY MR. SMITHSON: 
Q. Did you have any occasion on that day or immediately thereafter 
to confer with the defendant? A. I did. 
Q. Where did that take place? A. In my office, 
Q. And tell me, sir, what conversation did you have with him with 
regard to the contributors of a magazine known as Trim? A. I called 
Mr. Womack's attention to the fact that a number of the advertisers 
or several of the advertisers in the magazine had been convicted on charges 
of using the mails in connection with the sale of obscene matter and 
informed him that his continued use or continued mailing of that magazine 
might possibly involve him in mailing information where obscene matter 
can be obtained. ! 
Q. Did he make any answer to that? A. He did, 
Q. All right. Did he say whether or not he would discontinue -- 
THE COURT: Why don't you ask him what he said instead of asking 
him a leading question? 
MR, SMITHSON: All right, Your Honor. 
BY MR. SMITHSON: 
Q. What did he say, sir? A. He agreed to contact his attorney 
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at that time, Mr. O. John Rogge, and arrange to inquire of all advertisers 


as to whether or not they had been convicted of such charges and also 


certify to the effect that they would not engage in such -- no, wait a 
minute. Let's see. He agreed to contact his attorney with a view to 
having a form prepared requiring all these subscribers or these advertisers 
or prospective advertisers to certify that they had not been convicted. 

Q. Isee. Now, sir, did you have any occasion on June the 3rd 
of 1959 to confer either alone or with anyone else with the defendant? 

A. I did. 

Q. Where did that take place? A. That took place in the office 
of Mr. Saul Mendel, an attorney in the office of the general counsel, 
Post Office Department. 

Q. What was the subject matter of that conversation? A. The 
subject matter was a magazine published by the defendant entitled 
Physique. 

Q. All right, sir. I will ask you, sir, whether or not there was 
any Comment made by the defendant regarding the nature of that magazine 
and Trim and who it was meant for. A. There was. 

Q. Would you repeat that conversation? A. To the best of my 
recollection, the comment made by the defendant was that we are adults, 
we don't have to. kid each other, we know who is interested in magazines 
and pictures of that type. 

Q. Allright. Now, I will ask you, sir, if you had occasion on 
July 31 of 1959 to interview the defendant. A. I did. 

Q. Where did that take place? A. That took place in a restaurant 
a few doors from the defendant's place of business at 1318 - 14th Street, 

Northwest. 

Q. Is that in the District of Columbia? 

THE COURT: May I have the date again? 

MR. SMITHSON: Yes, Your Honor, July 31, 1959. 

BY MR. SMITHSON: 

Q. Is that in the District of Columbia, that address on 14th Street? 
A. Itis. 

Q. Now, sir, I will ask you if you had any, what conversation did 
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you have with him relative to Continental Artists or Randy Benson? 


A. Idiscussed with Mr. Womack in the presence of Postal Inspector 
Fielder the operation of Continental Artists and also the operation of a 
concern known as International Art Institute, which was in fact owned by 
a Mr. Randolph Benson. And Mr. Womack informed me that he was 
the sole owner and operator of Continental Artists and that he was solely 
responsible for any mailings going out under that name. With respect 
to International Art Institute, he informed me that he had purchased this 
Trim magazine from Mr. Benson and he has also printed this course in 
art instruction sold by International Art Institute for Benson. He atso 
made the mailings of circular matter from this city for Benson and also 
made the instruction courses and a certification that the purchaser of the 
course has satisfactorily completed a course of instruction in art 
and is now entitled to purchase undraped male nude pictures, 

Q. Tell me, sir, was there any conversation at that time relative 
to the persons interested in this material? A. There was. 

Q. What was that conversation? A. Mr. Womack indicated that 
along -- 

* * * * | * 

THE WITNESS: Mr. Womack stated that pictures sold by Contin- 
ental Artists and the magazine Trim were intended for or that the 
purchasers were homosexuals. 

BY MR, SMITHSON: 

Q. Allright. Now, do you recall, sir, seeing the defendant 
Womack on October 28 of 1959? A. I did. | 

Q. And where did you see him? A. In my office. 

Q. Was there anyone else present? A. There was. 

Q. Who were they? A. Mr. O. John Rogge, an attorney, and 
Frank L. Collier. 

Q. Was there any statement made by any one of those three 
individuals as to why they were there? A. There was. 

Q. What was it? A. Mr. Rogge informed me that he brought 
Mr. Womack and Mr. Collier to my office for the purpose of giving them 
an opportunity to voluntarily discontinue their mail order operations. Mr. 
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Benson had previously agreed to go out of business, at Mr. Rogge's 
suggestion, and Mr. Rogge felt that perhaps Mr. Womack -- 

MR, DIETZ: I object to what Mr. Rogge felt as characterized 
by this gentleman. 

THE COURT: Tell us what he said. I assume that is what the 
witness meant, that Mr. Rogge said he said that. 

THE WITNESS: That is what I intended to say. 

THE COURT: You don't want to be too captious. 

BY MR, SMITHSON: | 

Q. Proceed, will you, sir? A. Mr. Rogge stated that he 
believed that the defendant and Mr. Collier might likewise agree to 
discontinue business. Neither made any statement along that line as to 
whether they would or would not at that time. 

Q. Tell me, sir, did you have occasion to be present at the 
arrest of the defendant? A. I was. 

Q. And where did that take place and at what time? A. It took 
place on January 5, 1960, at the defendant's printing establishment 
known as Mellichampe & Sheiry Press, 1318 - 14th Street, Northwest, 
Washington, D. C. 

* * 
BY MR. SMITHSON: 

Q. Ishow you, Inspector Simon, Government Exhibit 33 for 
Identification, Whatis it, sir? A. This is a photograph of a number 
of file cabinets which contained three by five cards. 

Q. And where did you first see these file cabinets with those 


cards? A. In the premises of the defendant on January 5, 1960, at the 


time he was taken into custody. 

Q. And the total number of those cards? A. The defendant 
estimated there were approximately 40, 000 cards. 

Q. And was there anything on these cards? A. Yes. 

Q. Tell me, sir, did you have occasion to examine these cards? 
A. I did. 

Q. And in the bunch of 40,000, sir, I will ask you if you were 
able to find any female names. A. I don't recall any. 
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Q. Tell me, sir, did you find in your examination of the cards 
held by the defendant any of those cards that indicated any interest in the 
female form? A. Nothing on the cards to indicate that. 

MR. SMITHSON: Your Honor, the Government offers Government 
Exhibit 33. ! 

THE COURT: What were these cards? Were they blank cards? 

MR. SMITHSON: All right. 

BY MR, SMITHSON: 

Q. What were the cards, sir? A, They were names and addresses. 

Q. Tell me, sir, among those names and addresses, I will ask 
you whether or not the test names, Hurlburt and Spencer and Scrod and 
others were found. A. There were several of the test names found among 

the cards. | 

* * 

THE COURT: Very well. 

MR. SMITHSON: Your Honor, may I have these er ects marked 
for identification Government Exhibit 34-A through the various letters 
that they go to make up? This will be 34-A, 34-B, 34-C, 34-D, 34-E, 
34-F, 34-G, 34-H, 34-I, 34-J, 34-K, and 34-L. | 


(Whereupon cards with names 
and addresses were marked 
Government Exhibits 34-A 
through L for Identification. ) 


MR. DIETZ: May counsel approach the bench peering this 
exhibit? 

THE COURT: Yes, indeed. 

(At the bench:) 

MR. DIETZ: Counsel wishes to preserve the record and the 
objection made at pretrial, motion to suppress evidence. These cards, I 
believe, Your Honor, are the seventeen that you had admitted. 

THE COURT: Very well. | 

MR, DIETZ: That you let them keep out of the mailing list that 
was returned. 

THE COURT: I want to say that while it is entirely proper for 


counsel to do this that it is nevertheless surplusage because on appeal 
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from a final judgment an order on a motion to suppress is reviewable 
anyway. 

MR. DIETZ: Most sincerely, I thought if I didn't make this 
objection I would waive it. 

* * 
BY MR. SMITHSON: 

Q. Inspector Simon, I show you Government Exhibit 34-A through 
L. What are these, sir? A. These are the cards which were withdrawn 
from the filing cabinets containing approximately 40,000 cards obtained 
from the defendant's premises on January 5. Now, these are names and 
addresses of either test names used by me or names that are listed in 
the indictment in this case. 

MR, SMITHSON: Your Honor, the Government offers 34-A through 
aye 

MR, DIETZ: May I just have the same objection I made at the 
bench? 

THE COURT: Objection overruled. They may be admitted. 

* * *x * * 
BY MR. SMITHSON: 

Q. Inspector Simon, I show you Government Exhibit 35-A for 
Identification. I will ask you, sir, what is it? A. This is an envelope 
bearing the name Crowther as the studio and model followed by the name 
Price in pen and ink. 

Q. All right, sir. Where did you first see that? A. In the 
premises of the defendant on January 5, 1960, at the time he was taken 
into custody. 

* bd * * * 

Q. The person Crowther, sir, I believe you said you know him. 

THE COURT: Will you spell that name? 

MR, SMITHSON: Yes, Your Honor. C-r-o-w-t-h-e-r. 

BY MR, SMITHSON: 
Q. Is he known to you? A. He is. 
Q. Do you know whether or not he is a photographer, sir? A. Ido. 
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Q. Do you know, sir, whether or not he did any photography work 
for the defendant? A. Ido. 

Q. Tell me, sir, is the person Price named there as the model 
known to you? A. Yes, 

* * 
BY MR. SMITHSON: 

Q. Iwill ask you, sir, do these particular exhibits known as 35-A 
through H contain photographs in the possession of the defendant? A, They 
do. | 

MR. SMITHSON: Your Honor, the Government will offer the contents 
of these exhibits, and I would like to approach the bench. 

* * * * 

MR, DIETZ: I object. 

THE COURT: On what grounds. 


MR, DIETZ: First of all, Your Honor -- 
THE COURT: Just a moment. It was Mr. Smithson who asked 


leave to come to the bench. What did you have in mind? 

MR. SMITHSON: My position is, Your Honor -- 

THE COURT: I think I will hear the objection first. What is the 
ground of your objection? 

MR. DIETZ: That they are inadmissible inasmuch as they do not 
relate in any way to the charges in the indictment. 

THE COURT: On what theory do you claim they are admissible? 

MR. SMITHSON: On the motive and intent, Your Honor. 

THE COURT: Your theory is that they are admissible on his 
motive and intent to mail such materials through the mails? 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: The fact that he had other similar material, I 
think, might bear on scienter, because the statute bans the action of 
mailing only if it is done knowingly, and that is one reason for admitting 
it, and the other is that evidence of motive is always admissible ina 
criminal case, that is, in a criminal case where intent is an element of 

the crime. I take it that the Government will concede that this 
offense involves specific intent, not general intent. 
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MR, SMITHSON: No, sir. 

THE COURT: You don't concede that? 

MR, SMITHSON: No, sir. I cite the Schindler case in 208 Fed 2d 
289. That is dispositive of that issue. 

THE COURT: Just what does it hold? 

MR. SMITHSON: It holds even if he believes the material is not 
obscene and mails it that that is not -- 

THE COURT: What is the citation of the case? 

MR. SMITHSON: I will get the case if I may. It is at my desk. 

THE COURT: In any event, this offense involves a felony? 

MR. SMITHSON: Yes, sir. 

THE COURT: And the Supreme Court had occasion to hold only 
recently that criminal intent or, as the common law Says, mens rea, is 
a necessary element of all felonies even if the statute does not so specify. 
Now in this instance the statute does specify. I think this is admissible 
on knowledge, intent, and motive. Iam going to admit it. 

MR. DIETZ: May I just say one thing. I am not arguing. Your 
Honor has ruled. But I would like to point out to Your Honor the size 
of these photographs. 

THE COURT: I am only passing on the specific objection that you 
made, namely, that it is not relevant to the issues, and I overruled that 
objection. Is there any other objection? 

MR. DIETZ: As to a legal objection that I could phrase and that 
Your Honor could rule upon, I would have to in all candor say no. 

THE COURT: What were you going to say, Mr. Dietz? 

MR, DIETZ: Your Honor, I believe when I get a chance to cross- 
examine Mr. Simon he will admit that these pictures were ones that Mr. 
Womack demanded of this advertiser, Crowther, and because of what Mr. 
Simon had said before. 

THE COURT: Mr. Dietz, I have to rule upon the objection in the 


posture of the case, at the time the evidence is offered, and not in the 


light of what you may develop by cross-examination. The witness has 
just testified that he found this material in the defendant's premises at 
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the time of his arrest and the defendant made the admission that these 
photographs were obtained by him, the defendant, from Crowther. 

MR. DIETZ: Yes. In the interest of fairness, I would say Iam 
of the opinion Your Honor has only half the story to rule upon now. Would 
you hold up the admission of those exhibits into evidence and showing them 
to the jury until I complete the cross- examination? 

THE COURT: I don't think so. I think we have to proceed in order. 

MR. DIETZ: Because these are very prejudicial. 

THE COURT: Prejudicial merely means damage. All evidence 
that tends to prove guilt is in a sense prejudicial. The point is that it is 
both competent and relevant. 

Are they all the same type of photographs? 

MR. SMITHSON: All the same. Some of them are what they call 
drape or posing straps, but most of them. : 

THE COURT: I don't have to view them all then. They may be 
admitted. 

* * * * * 

MR, SMITHSON: A through H are admitted into evidence, Your 

Honor. | 


THE COURT: Yes, they are admitted, and the objection is over- 


ruled. 
* * 
BY MR. SMITHSON: 
Q. Now, Mr. Simon, showing you particularly, sir, the second 
sheet and the envelope of the exhibit known as 36-A for Identification, 
what is it? 36, not 36-A. A. This is a typewritten letter on the letterhead 
of Trim, P. O. Box 385, Washington 4, D.C., dated 10 September 1958, 
addressed to Mercury Photograph Service, P.O. Box 2, Norfolk, Virginia. 
Q. Who is it signed by, if anyone? A. It is signed Lynn, L-y-n-n. 
. Q. And would you look at the envelope that is immediately under 
there? What is it? A. The envelope was mailed to Washington, 
D.C., on September 11, 1958, and bears the return address of Trim, P.O. 
Box 385, Washington 4, D.C., and the envelope is addressed to Mercury 
Plorpetapnte Service, = O. Box 2, ortors: Nien 


(At the bench:) 
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MR. SMITHSON: Well, I want to offer this in evidence, and the 
defense objects because of continuity. 
THE COURT: Because of what? 
MR, SMITHSON: Continuity, how I got possession of it and how 
it got up here, 


THE COURT: You don't have to prove continuity of possession so 


long as you can identify a document. The only reason we require continuity 

of possession in narcotics cases is to make sure that nobody has substituted 

another narcotics. There is no necessity of proving continuity of possession 
in an ordinary exhibit. 

MR. SMITHSON: I don't want to run into the question as to how I 
got legal possession of this. 

THE COURT: We will proceed. Then you can call the other 
witnesses later. 

Sometimes counsel who offers an exhibit gets himself into trouble 
or sometimes he consumes unnecessary time by anticipating problems. 

MR. SMITHSON: I have tried too many narcotics cases, Your 
Honor. 

MR. DIETZ: I would like to state to the Court -- 

THE COURT: Let us proceed, gentlemen. There is nothing before 
me at this point. 

MR. DIETZ: All right. 

(In open Court:) 
BY MR, SMITHSON: 

Q. This letter, sir, the second item and the envelope, where did 
you get it? A. That was turned over to me by Postal Inspector T. G. 
Rutledge during a visit which I made to Norfolk, Virginia, several months 
ago. 

MR, SMITHSON: The Government will offer, Your Honor, just this 
portion of the exhibit known as 36, which is the typed original letter and the 
envelope. 

THE COURT: Now I will hear you. 

MR. DIETZ: Your Honor, I object upon the ground stated at the 
bench, that there is no proof of continuity of possession. 
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THE COURT: I don't think continuity of possession has to be 
proven. Authenticity of the document has to be shown. You may come to 


the bench, gentlemen. 
(At the bench:) 
THE COURT: I am going to have this question out of the hearing 


of the jury so that the defendant may not be prejudiced by the question. 
Are you willing to admit his signature? : 
MR. DIETZ: Oh, yes. There is no question about that. 
THE COURT: Very well. Then the document is ‘admitted, 
* * * * * 
MR. DIETZ: All right. May I point this out to the Court and make 
a further objection. Just by the nature of these letters, : this in regard to 
the magazine Trim. That is the stationery that it is on. Ihave the maga- 
zine here. : 
THE COURT: What does it bear on? What is the objection? 
MR. DIETZ: Trim has nothing to do with any of the charges in the 
indictment, the magazine Trim. | 
MR. SMITHSON: Your Honor, it goes to scienter, the knowledge 
and intent to show that this material is of an obscene nature. 
THE COURT: Just a moment. You can always convince me by 
being brief. Does this go scienter? : 
MR, SMITHSON: Yes, sir. 
THE COURT: I will overrule the objection. 
* * * * ae 
MR, SMITHSON: * * * Your Honor, I would like to take these 
out of order. The series of 35 actually went into evidence first, but I would 
like to read this first. ! 
THE COURT: You may read this and then circulate the 35 series. 
MR, SMITHSON: All right. 
This is Government Exhibit No. 36, over the letterhead of: 
“Trim Young America's Favorite Physique Publication 
"P.O. Box 385 
"Washington, 4, D. C." 
Addressed to: 
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"Mercury Photographic Service 

"RP. O. Box 2 

"Norfolk, Virginia 

"Dear Bob:" 
It is the last paragraph which I am reading: 

"Inasmuch as you are just launching your own 
business, I will proffer a couple of observations. 
In 1958, physique fans want their truck driver type 
already cleaned up, showered, and ready for bed." 
Signed: 

"Cordially, Lynn" 
THE COURT: Now, if you wish to read any other portions, you may 
do so, Mr. Dietz. 
MR, DIETZ: Thank you, Your Honor. I have a copy of the original. 
May I? 
THE COURT: Yes, indeed. 
MR. DIETZ: I am going to read the whole letter. 
THE COURT: You may do so. 
MR, DIETZ: Thank you. From "Dear Bob.” 

"Dear Bob: 

"Thank you very much for your interesting co- 
operation. I have selected one print of Frankie 
Smoot for the November issue of Trim. 

"Ricky Ojeda is a very good model and so is 
Joe Fabio.. The Underwood Guild sent me almost 
nothing -- what they sent me has been printed, with 
the exception of two prints which I have on hand. 
This is good, in a way, in that you do not have to 
worry about duplicating anything from the negatives 
which you bought from them. 

"In looking over your catalog, I would say that 
the following boys appear to be very good candidates in 
Trim: David, Steve, Danny, Buster, Bob Stevens, and 


Buddy Hobson. These are all younger and unless your 
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descriptions are too misleading, are the kinds | 
of models toward which Trim is admittedly 
oriented. Underwood sent me a couple of pretty 
sad prints on Bill Westley. There is a great 
difference between young and sexy. Westley, if 
he has been photographed properly, has the potential 


sex appeal and drawing power that is characteristic 


of so many of the Vulcan models. In any case, if 


we follow through with our plan of your sending me 
the selector catalogs, we can save time, money and 
effort all around. 
"Inasmuch as you are just launching your own 
business, I will proffer a couple of observations. 
In 1958, physique fans want their truck driver types 
already cleaned up, showered and ready for bed. 
You will find that Smoot will not be a great seller 
because he is just too cluttered up. Secondly, it 
is absolutely essential that the models have pretty 
faces and a personality not totally unrelated to : 
sex appeal. Of the three boys which you have sent 
to me, Ojeda is your best bet. I may be wrong and 
offer the above only in the hope of assisting you 
rather than appearing dogmatic. Let me hear from 
you. 3 
"Cordially, 
"Lynn" 
Thank you, Your Honor. 
* * * * 
CROSS EXAMINATION 
BY MR. DIETZ: 
* * * * ! * 
Q. Well, I ask you, sir, if it is not a fact that Mr. Womack, in 
March, March 17 of 1959, when he was at your office in the Benjamin 
Franklin Station, told you, sir, that any time that you tell him that he 
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is doing anything illegal, he will get out of business? A. I think there 
was some such conversation. 

Q. Mr. Simon, as a matter of fact, that is just what he told 
you; now isn't that correct? A. I don't recall the exact conversation, but 
it was substantially along those lines. 

* * * 
BY MR. DIETZ: 

Q. Whether or not Dr. Womack told you that he had been advised 
by this lawyer, O, John Rogge, that the sending of nude photographs, 
plain nude photographs through the mail was not obscene and was not a 
crime? 

MR, SMITHSON: I think that is a wholly improper question, 
because counsel is well acquainted with the ruling in the Schindler case, 
which holds that is no excuse. 

THE COURT: Just a moment. I think the question is permissible. 
The substantive effect of the answer is an entirely different point. 

Not only the Schindler case in the Ninth Circuit, but the Supreme 

Court has held in the Rosen case that it is immaterial whether the 
person who sends such material believes it to be obscene or whether he 
thinks it is innocent. So long as he knowingly and intentionally deposits 
it in the mail, or causes it to be deposited in the mail, and if it is 
actually obscene, even though he thinks otherwise, the offense has been 
committed, 

Now, that is so far as the substantive law is concerned. I don't 
think that makes this question inadmissible. 

MR. SMITHSON: I thought it would on the basis of immateriality 
and relevancy. 

THE COURT: This is cross examination. 

MR. SMITHSON: All right, sir. 

MR. DIETZ: Your Honor has ruled in my favor, but may I say, 
did not Mr. Smithson go into this field on direct examination? 

Iam not arguing against the ruling. It is in my favor. 


THE COURT: You might convince me I am wrong. 
MR. DIETZ: May I have the reporter read back the question? 
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BY MR. DIETZ: 

Q. Or, do you remember the question, Mr. Simon? A. Yes, I 
do recall that Mr. Womack did indicate that he had consulted with Mr. 

Rogge about the legality of mailing nude pictures. 

* * * * * 

Q. Well, at that conversation of March 17, 1959, is it not a fact, 
sir, that Dr. Womack told you that he was well aware that the Post Office, 
and you, particularly, received copies of everything that he put in the 
mail? A. I remember his making the statement along that line. 

Q. All right. Now, at that conversation, sir, did Mr. Womack 
inquire of you as to what the Post Office considered as obscene in the 
nude field? : 

* * * * * 


Q. Do you remember the question? A. Yes, that was the gist 


of his question to me. 
Q. Allright. AndIask you, sir, at that conversation, on March 


17, 1959, if you did not tell Dr. Womack that as far as the Post Office, 
or you, personally, were concerned -- I say, "you, personally, "asa 
postal inspector -- if it was a male nude, it must have no erection. The 
second thing, that there was to be no suggestive enticive poses. Anda 
third thing, that there was to be no duals, either two men in the! same 
picture, a male and a female in the same picture, or two females in the 
same picture in a suggestive surrounding or pose. A, | I am positive that 
I made no such statement to Mr. Womack nor to any other person. 
I have never given any advice as to what could or could not go thropgh the 
mails because I am not the authority for that. : 
Q. Allright. Now, you said nothing along those lines? A. No, sir. 
* * * * j * 
BY MR, DIETZ: 
Q. Allright. Now, at that meeting, were you discussing the 
International Art Institute? A. Yes, sir. 
Q. Allright. And at what time, did you know, or did Dr. Womack 
tell you that the International Art Institute was owned ica by Randy 


Benson? A. He told me that. 
* * 
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Q. Now, at that time, at that meeting, July 31, or August 1, 
thereabouts, 1959, did not Dr. Womack again tell you, Mr. Simon, any 
time you tell me that I am doing anything illegal, I will close up? A. Yes. 
Q. And did you answer him, sir: Well, you may or you may not 
be doing something illegal. A. I wouldn't advise him whether or not he 


was doing anything illegal, and I would have suggested -- I don't recall 


the conversation, but I would have suggested that he consult an attorney. 

Q. And at that time, he was being represented, to your knowledge, 
or at least from information conveyed to you from Dr. Womack, by an 
attorney named O. John Rogge of New York? A. Yes. 

* * * * 
BY MR, DIETZ: 

Q. Is it not afact, sir, that at just about every meeting that you 
have had with Dr. Womack, he has told you that any time you tell him he 

is doing something illegal, he will get out of this business? 

A. He did say that. 
* * * * * 

Q. Mr. Simon, at any time in any of your meetings with Dr. Womack, 
all of which dates I believe you are familiar with, have you ever told Dr. 
Womack that he was engaged in an illegal business? A. No, sir. 

MR, DIETZ: That is all that I would inquire. 

REDIRECT EXAMINATION 
BY MR, SMITHSON: 

Q. Tell me, sir, is it your function or have you ever advised 
anyone engaged in this type of business whether or not it was illegal? 
A. It is not my function and I have never so advised anyone. 

Q. Directing your attention to July 31 of 1959, I will ask you 

whether or not you advised the Defendant that he should consult 
with an attorney or he had the privilege of consulting with an attorney 
before you spoke to him in July? A. He was fully advised in that regard. 

Q. Tell me, sir, on that particular date of July 31, and with regard, 
sir, to the large envelopes, 35-A through H, did the Defendant at that time, 
sir, tell you that they were the pictures of anyone by the name of Crowther? 


A. Not at that time. 
x 
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CHARLES S, GIBSON 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * i * 
Q. * * * What is your employment? A. Postal clerk, 
Q. And where are you assigned, what particular station? A. Well, 
you mean at present? 
Q. Yes, sir. A. Well, at present, Iam pelea to the Main 
Office. | 
Q. And where is that located? A. That is at North Capitol and 
Massachusetts Avenue, Northwest. 
Q. Tell me, sir, were you ever assigned to what is known as 
the Benjamin Franklin Station, Washington 4, D.C. ? he Yes, sir, 
356 through Friday. 


* * * * * 


Q. Tell me, sir, are you familiar with the tg known as 402, 
385 and 186? A, Yes, sir. 


Q. At the Benjamin Franklin Station? A, Yea, sir. 
* * * * | * 


Q. Tell me, sir, do you know the person of H. Lynn Womack on 
Box 402? A. Yes, sir. 
Q. Do you see him present in the Court? A. Yes, I do. 
Q. Where is he seated? A. Seated at the table right there 
(indicating. ) , 
* * * * i * 
357 Q. Have you ever seen the Defendant H. Lynn Womack around 
Box 402 at that station? A. Yes, sir. 
Q. Have you seen him, sir, take, anything from that box? 
A. Yes, sir. 
Q. On how many occasions would you say, sir? A. Numerous 
occasions. 
Q. Allright. Would you keep your voice up, sir? A. Yes. 
Q. Numerous occasions? A, On numerous occasions, sir. 
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Q. Allright, sir. With regard to Box 385, sir, I will ask you if 
you have seen the Defendant take anything from that box? A. Ihave, yes, 
sir. 

Q. On how many occasions? A. Well, numerous occasions. 

Q. And with regard, sir, to Box 186, I will ask you if you have 
seen the Defendant take anything from that box? A. I have. 

Q. How often? A. Numerous occasions. 

* * * * 
MR. DIETZ: What is the next order of business? 
The defense would like to make motions generally made at the 

close of the Government's case, if the Court -- 

THE COURT: Very well. 

MR, DIETZ: For dismissal of all of the charges upon the ground 
that the section of the Code, Section 1461 of Title 18 is vague and indefinite. 

Your Honor remembers the pretrial motions -- same grounds. 

THE COURT: I am going to deny that motion. The Roth case in 
the Supreme Court has disposed of that point. 

MR. DIETZ: All right. The second point: That I move the Court 
to dismiss all of the counts of the indictment upon the grounds that the 


evidence which has been given of the pictures, the photographs, that we 


have sent through the mail are not obscene. Under the Roth case -- 

THE COURT: I am going to deny that. Under the ruling in the 
Roth case, as I construe it, the question is one of fact for the jury, and 
I shall so submit it. 

I think that it would be a question for the Court only if the material 
was of such a nature that no reasonable man could under any circumstances 
deem it obscene. 

* * * * * 

MR. SMITHSON: I am going to ask leave of the Court to dismiss 
those counts. 

THE COURT: Counts nine and thirty-one dismissed by the Govern- 


ment. 
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HENRY PAPASO 
called as a witness in behalf of the defendant, being duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR, DIETZ: 
Q. Mr. Papaso, please state your full name and your home 


address? 


* * * * * 
THE WITNESS: * * * 830 Twentieth Street, Northwest. 
* * * * * 
THE WITNESS: I am an artist. 
THE COURT: An artist? 
THE WITNESS: Yes. 
BY MR. DIETZ: 
Q. Where did you study art? A. At the Royal Academy of Fine 
Arts in Athens, Greece. | 
Q. And how many years did you study art at the Royal Academy 
of Fine Arts in Athens? A. Six years. : 


Q. Have you studied art at any places in the United States? 


A. Ihave studied in different museums, not any particular school. I 
have done studies on my own. 

Q. All right. In which museums have you done studies of art? 

A. Boston Museum; National Gallery of Art. 

Q. And covering how long a period of time have you studied in 
different museums? A. Well, about two or three years. 

Q. Have you done any art work in the District of Columbia? 
A. Yes. Several murals, decorative murals and ecclesiastic paintings. 

Q. Ecclesiastic paintings, is that church paintings? A. That is 
correct. That is correct. 

Q. And can you tell us in what churches you have done work.? 
A. Ihave done work for the Greek Orthodox Church, Saint Sophia, here 
in the District. | 

Q. And how long, in all, have you been an artist and an art student? 
A. My entire life. 
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Q. And how old are you now, sir? A. Forty-one. 

Q. And in your work as an artist and an art student, have you had 
occasion to paint nude pictures? A. Yes. This was part of the curriculum 
at the Academy; or any academy, for that matter. 

Q. Allright. And are you familiar or unfamiliar with the usage 

- of photographs by an artist -- A. Yes, sir. 
Q. -- in painting a nude figure? A. Yes. Having to employ a 


live model is a rather expensive proposition, and usually students do get 


together in order to pay the bill for the sitter, because professional 
models are usually expensive. 

Q. Is it or is it not a practice of students of art and some artists 
to use nude photographs in painting? A. Yes. 

Q. Art students? A. Yes, if they don't have the facilities of 
employing a true living model. 

Q. Mr. Papaso, I show you Government's Exhibit No. 11-A, 
with its contents, and ask you to examine them, sir. 

MR, DIETZ: While the witness is doing that, I think that it is 
proper for me to submit to the Court that this gentleman is qualified to 
testify as an expert artist. 

THE COURT: I think he is qualified as an expert on art. 

MR, DIETZ: On art, yes. 

THE COURT: But I don't know whether your question will relate 
in the field of art. 

A. Yes. 

Q. Have you examined all of the photographs which are contained 

in that exhibit, 11-A? A. Yes, I have. 

Q. Don't put them away. Mr. Papaso, I show you Government's 
Exhibit 11-B, and ask you, sir, if that photograph could or could not be 
used by an art student or an artist in the painting or work of such artist 
in the art field? A. It could. 

MR. SMITHSON: Objection, Your Honor, I don't think the answer -- 

THE COURT: Beg pardon? 

MR. SMITHSON: I object. I don't see that it is material or relevant. 
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THE COURT: Objection sustained. I do not think it is relevant. 
Certain things may be used in limited fields legitimately, just 
as a nude model may appear in art class in an art school, and that is 
perfectly lawful; but if she did that under some other conditions, she would 


be violating the law. 


Photographs may be proper in a medical textbook that may be 


improper for general circulation. 

So, for that reason, I think that it is irrelevant to obtain an 
expert opinion as to whether a particular photograph is suitable for an 
art class when the issue is obscenity. The test is whether it is obscene 
from the standpoint of the average person, average member of the 


public. | 
* * * * * 

Q. When does an art student use a nude phatosrapli to work from? 
A. As Istated, when he does or cannot afford to employ a professional 
model. | 

* * 

MR, DIETZ: Ali right. 

Q. (By Mr. Dietz) If an art student or an artist intended to 
paint a male nude and employed the use of a male nude photograph, to 
use in place of a live model, would the photograph be as useful to the 
particular art student or artist, if the photograph had areas of the body, 
such as the genitals, blacked out? | 

MR. SMITHSON: I object, Your Honor. 

THE COURT: Objection sustained. I think that is entirely 
irrelevant. | 
* * * * | * 
HERMAN LYNN WOMACK 
* * * 
DIRECT EXAMINATION 
BY MR, DIETZ: 
* * * * 
Q. Do you hold any degree as a doctor? A. Yes. 
Q. And what is that, sir. A. A Ph.D. in philosophy. 
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Q. And what schools did you attend to get that degree? A. I 
attended the University of Mississippi and George Washington University 
for an A.B. in philosophy; George Washington University for an M.A. in 
psychology; and Johns Hopkins University for a Ph.D. in philosophy; 
Catholic University School of Library Science, and the Washington School 
of Psychiatry. 

Q. Have you ever written any thesis papers? A. Yes. 

Q. And what was that, sir? A. Well, I contributed in Morris 
Cohen's "American Thought," all of the material on history of art and 
music in America, in addition to the ordinary run of graduate dissertations. 

Q. Have you ever had any experience as ateacher? A. Yes, I 
taught for several years in private schools as a high school instructor. 
From 1953 to 1956, I taught at George Washington University. From 1956 
to 1958 at Mary Washington College in Fredericksburg. From 1958 to 
1959 at Howard University. 

Q. Allright. Have you ever taught the subject, Esthetics? 

A. Ihave. 

MR. SMITHSON: I'm sorry. May I interrupt, what was the subject 
that was taught, I didn't hear it? 

MR, DIETZ: Esthetics. 

THE COURT: Esthetics. 

MR, DIETZ: Esthetics, Yes. 

MR. SMITHSON: Esthetics? 

MR, DIETZ: Yes, I lisp. 

Q. (By Mr. Dietz) Have you ever taught that course? A. I have. 

Q. And where have you taught that course? A. At Mary Washing- 
ton College. 

Q. Would you be good enough to explain what that course consists 
of, what it is about? A. It is a course that evaluates, or at least it at- 
tempts to evaluate, the various methods by which we look at any piece of 
art and determine the criteria by which it can be said that this piece of 
art is either good, bad or indifferent. 


Q. “Have you ever done any work, sir, in the history of philosophy 
field? A. Ihave. 
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Q. And what did that consist of, sir? A. I had two majors in the 

Ph.D. area, one in the history of American philosophy, and the 
other in esthetics. 

Q. Have you ever done any work in the philosophy of religion and 
sciences and value theory? A. Yes, I did work in the field, and I have 
taught all of those courses at one time or another. 3 

Q. Do you belong to any societies or organizations? A. Well, 
professionally, yes; I belong to the American Philosophical Society, The 
Southern Society for Philosophy and Psychology, The Virginia Philosophical 
Association, The American Society for Esthetics, and The American Studies 
Association. | 

Q. Have you achieved any academic honors? A. Yes. I was the 
graduate student assistant in the Department of Philosophy at George 
Washington; I was the senior graduate student assistant in the Philosophy 
Department at Johns Hopkins. I was elected to the Honor Society in 
Psychology on the basis of my M.A. dissertation. I was founder and 


president for two years of the National Honor Society for Philosophy, Phi 


Sigma Tau. 

Q. Have you ever done any work under Dr. George Boaz? A, I 
have; he directed my work at Johns Hopkins. 

Q. Have you ever done any work under Dr. Charles E. Goss? 
A. Yes; he directed my work at George Washington in philosophy. 

Q. Have you ever done any work under Dr. E. Boyd Graves? 

A. Yes; a4 Mary Washington College. ! 
* * * 
BY MR. DIETZ: 

Q. Now, Doctor Womack, since your arrest, January of this 
year, have you had occasion to collect examples of nude photographs, 
magazines, books, works of art, that are open for public sale in the 
District of Columbia, travel through the mails? A. I have. 

Q. And do you have with you today some examples of this 
material? A. Ido. Quite a collection. 

MR, DIETZ: If I might have Your Honor's indulgence here. 

May I have this package of magazines which we have a rubber band 


124 
around marked all together as, I think, Defendant's Exhibit Number 3. 
THE DERUTY CLERK: Three. 
THE COURT: Let it be marked as a single exhibit. 
MR. DIETZ: That's what I mean, all together. 
THE COURT: Very well. 


(Accordingly, Defendant's 
Exhibit No. 3, a package of 
magazines, was marked for 
identification. ) 


MR, DIETZ: For the record, Your Honor, the first group consists 
of fourteen magazines. 

THE COURT: In order to save time, just put one mark on all of 
them. 

MR. DIETZ: That is what the Clerk has done, Your Honor. 

BY MR, DIETZ: 

Q. Ishow you Defendant's Exhibit No. 3 for identification, which 
consists of all these magazines, as one exhibit, can you tell the Court what 
they are, how you obtained them? A. These magazines are Sunshine 
and Health, published in Mays Landing, New J ersey, and they came to me 

383 through the U. S. Mails.. 

Q. They came to you where, sir? A. They came to me at Box 
402, Benjamin Franklin Station, Washington 4, D. C. 

Q. In the District of Columbia? A. In the District of Columbia. 

Q. All right. Now, do those magazines contained in Exhibit No. 3 
contain any photographs or pictures of male or female nudes, either 
individually or collectively? 

MR. SMITHSON: Objection, Your Honor; they are not in evidence. 

* * * * * 
(At the bench:) 
THE COURT: On what theory is this admissible, Mr. Dietz? 
MR. DIETZ: To show what the contemporary community standards 


THE COURT: That does not show what contemporary community 
standards are; they may show that other people have been violating the law 


who have not been caught. 
* * * * 


389 
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THE COURT: The mere fact that some other magazines are not 


prosecuted or even if they are permitted affirmatively to be circulated, 

is not admissible in evidence. The jury has to decide whether this series 

of publications, this material, is or is not obscene. The mere fact that some 
other material can be picked up on the newsstands, for example, or may 

be sent through the mails that is equally bad, or equally good, whichever 

way you put it, is not evidence. 

I suppose you can go on Seventh Street and stop at various little 
shops on Seventh Street and find some very leud material. Much of it 
isn't caught. The police do not have a big enough moral squad for that sort 
of thing. Then, of course, there are not enough postal inspectors. 

I am going to sustain the Government's objection to the pending 
question. 

MR. DIETZ: All right. Now, Your Honor, I have, along the same 
line, a Greek -- it is a Danish book with a Greek name, 'Herlios," which 
is my next exhibit. It is a nudist magazine, which has passed the Government 
censors; it has been imported into the United States past the Customs' 
censors, and goes through the mail, which I wanted to introduce, also 
along the same lines. 

THE COURT: I am going to exclude it. But, to protect the record, 
you may have the material to which you have just referred marked for 
identification, and note your objection to my ruling. 

MR, DIETZ: That was my point. I was going to ask you if I could 
have this other thing marked. | 

THE COURT: Yes. 

MR, DIETZ: Just as an aside, how else can we show contemporary 
community standards here in the District of Columbia if we cannot show in 
this nudist field nude photographs, nude books, if we cannot show what is 
actually for sale on the newsstands here in the District of Columbia? 

THE COURT: I do not think that the fact that other people may be 
violating the law is proof of a community standard. I do not know whether 
they are violating the law or whether the activity is lawful, but certainly 

it is not admissible under the law of evidence. It is res inter alios” 


acta. It is entirely irrelevant. 
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MR. DIETZ: May I have some of these other things marked for 
identification, and then I will proceed with some other things that I think 
Your Honor will accept? 

THE COURT: Very well. 

(Counsel having returned to trial tables:) 

THE COURT: I am going to sustain the Government's objection -- 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: -- after hearing argument of counsel at the bench, 
on the fround that it is immaterial to determine whether or not other 
publications are offensive, and if they are offensive, whether they have been 
caught or not caught. 

MR, SMITHSON: Yes, Your Honor. 

THE COURT: The only question in this case is whether the particular 
material involved in this case is offensive, and that is a question that the 
Court will leave to the jury to determine, under the ruling of the Supreme 
Court in the Roth case. 

a * * * * 

THE COURT: You may have the exhibits that you wish to tender marked 

for identification. 


In order to save time and facilitate matters, you can have groups 


marked as a single exhibit, instead of having each individual publication 
marked. 

MR. DIETZ: This would be Defendant's Exhibit No. 5 for identifi- 
cation, a group of three magazines. 


(Accordingly, Defendant's Exhibit 
No. 5, a group of three magazines, 
was marked for identification. ) 


MR. DIETZ: Defendant's Exhibit No. 6 for identification, ''Helios." 


(Accordingly, Defendant's Exhibit No. 
6, a publication entitled "Helios," was 
marked for identification. ) 


MR. DIETZ: Defendant's Exhibit No. 7 for identification, a booklet. 


(Accordingly, Defendant's Exhibit No. % 
a booklet, was marked for identification. ) 


MR, DIETZ: Defendant's Exhibit No. 8 for identification, a group 
of four magazines. 
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(Accordingly, Defendant's Exhibit No. 8, 
a group of four magazines, was marked 
for identification. } 


MR, DIETZ: A group of eight magazines, Number 9 for identifi- 


cation. 


(Accordingly, Defendant's Exhibit No. 9, 
a group of eight magazines, was marked 
for identification. ) 


DIETZ: A group of two magazines, Number 10. 


(Accordingly, Defendant's Exhibit No. 
10, a group of two magazines, was 
marked for identification. ) 


DIETZ: One magazine, Number 11. 


(Accordingly, Defendant's Exhibit No. 
11, one magazine, was marked for 
identification. ) 


MR, DIETZ: A book, "Defense of Nudism." That will be 
Number 12, ! 


(Accordingly, Defendant's Exhibit No. 
12, a book entitled, ''Defense of 
Nudism, " was marked for identifi- 
cation. ) 


DIETZ: A book, 'The Evergreen Review,” will be Number 13. 


(Accordingly, Defendant's Exhibit No. 
13, a book entitled, ''The Evergreen 
Review," was marked for identification. ) 


* * i * 
AFTER RECESS 
(The Court reconvened at 3:02 p. m.) 

THE COURT: You may proceed. 

MR. DIETZ: Thank you, Your Honor. 

I might inform the Court that after consultation between counsel 
and his client, we have decided to finish marking individually the contents 
of this box, Number One, that we have here, and to mark the other boxes, 
the contents, just the outside of the box will be sufficient to identify it. 

THE COURT: You may proceed. 

MR. DIETZ: Thank you. And in that way, it ca everybody a lot 
of time. 


128 

THE COURT: Very well. 

MR. DIETZ: What was the last number I had? 

THE DEPUTY CLERK: Number 13. 

THE COURT: The Clerk makes the suggestion that, in the interest 
of time and to facilitate matters, she might mark these exhibits when the 
Court is not in session, if that is agreeable to both counsel. 

MR. SMITHSON: It is with Government counsel. 

MR, DIETZ: Yes, that would be agreeable. Yes. 

THE COURT: That would save time. 

MR, DIETZ: All right. I might inquire of the Court if Your Honor's 
ruling is going to be the same on some of the individual books we have in 
here. 

THE COURT: Iam going to exclude any book or any publication 
which is offered for the purpose of showing that other similar publications, 
that is, similar to those involved, have been circulated, and the persons 
responsible for their circulation have not been prosecuted. 

MR, DIETZ: All right. That would include, in our exhibits, Box 
Two contains examples of the works of art of the Metropolitan Museum of 
New York, Phillips Gallery of Washington, D. C., Corcoran Gallery of 
Washington, D. C., Museum of Modern Art of New York. All contained 
in Box Number Two. 

Box Number three -- 

THE COURT: What do you say is found in Box Number Two? 

Will you state that again. 

MR. DIETZ: I shall, if Your Honor will just bear with me one 
second. I want to be exact. 

Books, paintings and sculpture in the Museum of Modern Art; 
Book, "Twelve Americans," from the Museum of Modern Art, New York. 

THE COURT: These, of course, are high class publications. That 


is why I asked you to repeat. Now, of what relevancy are they? 


MR. DIETZ: To show, Your Honor, that in the contemporary 
community standard, books containing paintings and pictures of nudes are 
contained -- and each one of them is marked by a slip in each book. 
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THE COURT: Of course, some of the great works of art depict 
nude figures, but they are not obscene, because they are so painted 
as not to arouse sexual feelings and sexual emotions. For example, 
one of the greatest paintings of the Renaissance, Botticelli's “Birth 
of Venus," depicts a nude woman as Venus, Nobody would ever suggest 
that that is an obscene painting. But whether a painting or a picture is 
obscene does not depend solely on whether it depicts a nude figure, 
but it depends upon the particular pose, whether the pose is suggestive 


or obnoxious, how prominently it brings out certain parts of the human 


anatomy and so on. 

Of course, you can go across the street to the Mellon Art 
Gallery, and you will find certain paintings -- and they only have great 
paintings there -- in which some of the figures are nude, That does not 
justify someone in circulating photographs or drawings or pictures or 
books that arouse the sexual emotions. | 

MR. DIETZ: Well, I am going to revise my position just a little 
bit, Your Honor, in view of what Your Honor has just stated. Apparently 
this counsel had a mistaken impression of what Your Honor's ruling was 
on the last ruling. | 

THE COURT: These legitimate pictures, I think they are irrelevant, 
because each picture must stand on its own feet. The question is: Do the 
particular photographs involved in this case, to use the phraseology of 
the Supreme Court in the Roth case, do they appeal to the prurient interests? 

The First Circuit has recently, in a case that appears in this 
week's Advance Sheets, defined what prurient interest is: 

In the case of Flying Eagle Publications, Incorporated against the 
United States, 273 F.2d 799, at 803, and the definition is that obscene 
material is material which excites an unwholesome or unhealthy interest 
in sex. 

So, to come back to what I said before, it is not mere nudity, but 
it is the pose and also the prominence given to certain portions of the 
human body. | 

MR. DIETZ: This counsel agrees with that. 

THE COURT: Therefore, I do not see how catalogues, say, of the 
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Museum of Modern Art, are at all relevant. 

MR. DIETZ: Well, Your Honor, if I might state to Your Honor 
that it is our position that we were going to show to the Court and to the 
jury that for every pose involved in the photographs which Your Honor 
has admitted in evidence and which were sent through the mails, we have 
examples of at least three or four accredited art works which have long 
been recognized as art works in exactly the same pose. Now, -- 

THE COURT: Iam going to exclude that evidence, for the reasons 
Stated. 

The Roth case held that the test is the effect of the publication on 
all those whom it is likely to reach. 


Judge Learned Hand said some years ago that it is the effect it 


has on the average man. The Roth case holds that the jury are the exclusive 
judges of what the common conscience of the community is, and the jury 
has to decide whether the particular publications are or are not obscene 
by the present-day standards of the community. 

MR, DIETZ: As I said before, that has always been our position. 
We agree with the Court. 

THE COURT: You have made your position very clear, 

MR. DIETZ: Then this counsel and, I understand, the United 
States Attorney has no objection to the Clerk, at her own convenience, 
marking the individual books, matter, contained in Box One, and to marking 
each one of the separate -- thirteen, fourteen, -- 

THE COURT: Very well. 

MR, DIETZ: Cartons of literature that are now in Court, and to 
marking the statues which we would have otherwise introduced in evidence. 

THE COURT: Very well. Of course, you know, as I said at the 
bench conference, if a person can go to a little stationery store and drug 
stores and examine a newsstand and pick up any number of publications 
that are probably illegal, the mere fact that other people have violated 

_the law and are not prosecuted, of course, is no defense. On the other hand, 

there may be other publications that are perfectly legal, but you 
cannot determine the legality or illegality by comparing the publications. 
Each publication must stand on its own feet. 
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MR, DIETZ: Then, if I might, Your Honor, for the record, just 
indicate to the Court, in general, very short, what the contents of each 
of the boxes that the Clerk will mark -- | 

THE COURT: You may do so, 

MR. DIETZ: All right. In Box One, the contents! of Box One, the 
items have been individually marked. There are cemetery brochures, nudist 
magazines, Time, Life and National Geographic magazines, Muybridge's 
Art Book, books of humor, containing statues and other works of art, and 
a book from Brentano's art store here in Washington, 

The second carton contains works of the Metropolitan Museum of 
New York, Phillips Gallery of Washington, D.C., Corcoran Gallery of 
Washington, D. C., The Museum of Modern Art of New York. 

The third carton contains works of the National Gallery of Art in 
Washington, D. C., a brochure on David, a statue by Michelangelo. 

The fourth carton contains nude anthropologies and histories of 
nude anthropologies. 

The fifth carton contains art histories. 

The sixth carton, seventh carton, eighth carton and ninth cartons 

contain art histories. | 

The tenth carton contains works of individual artists. 

The eleventh carton contains works of Greek art. | 

The twelfth carton contains also works of Greek art. 

The thirteenth carton contains items pertaining to all fields of 
art and literature under different topics. 

The fourteenth carton contains sections and books lof the Encyclopedia 


Britannica. 


That would cover all of it with the exception of the individual 


statues, which, I assume, the Court will have the Clerk mark each one 
individually. 
THE COURT: Very well. 
MR, DIETZ: If I might, in closing up this entire fiat, ask Mr. 
Womack, Doctor Womack, one question. 
BY MR. DIETZ: 
Q. Doctor Womack, all of the contents of all of the cartons that 
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are here in Court today, cartons one through fourteen, plus the statues, 
plus the statue of David and the other statues contained in the cardboard 
carton, were they purchased here in the District of Columbia, available 
to the general public here in the District of Columbia, for public purchase 
or travel through the mails? 

MR. SMITHSON: I object, Your Honor. 

THE COURT: Let him answer yes or no. 

A. Yes. 

Q. Is that the way you obtained same? A. I obtained everything 

there, either through the U. S. Mails, delivered to me at Benjamin 
Franklin Station, or in person at book stores, art galleries in the District 
of Columbia. 

* * * * * 

MR. DIETZ: Your Honor, I wonder if, possibly, for the record, 

I should make a motion that all of this, the contents of all these cartons 
and everything contained therein, be introduced in evidence. 

THE COURT: You are offering all those exhibits in evidence, and 
the Court is excluding them. Your objection is noted. 

MR. DIETZ: That is correct. I just wanted to be sure that the 
record was clear on that. 

THE COURT: Yes, the record is clear. 

BY MR. DIETZ: 

Q. Now, Doctor Womack, what business are youin? A. Printing 
and publishing, 

Q. Of what? A, In the printing, we do commercial printing for 
any number of customers, local and out of town. 

In publishing, I publish four physique magazines, three of my own 

and one for someone else. 

Q. These physique magazines, would you kindly supply us with the 
names? A, The three which I own are "Trim," "Physique," and "Manual. “' 
The one which I publish for someone else is "Grecian Guild Pictorial." 

Q. Allright. The magazines that you own individually, how do 


you sell these magazines? A. Each magazine has a subscription list, 


and, in addition to the subscribers, these are mailed from ‘Washington; 
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the others are shipped out both by truck and through the Post Office. 

Q. Allright. Now, this subscription list, can you tell the Court 
and the jury how you obtained, from what sources, that subscription list? 
A. When I first went into the business, I approached the various physique 
photographers with whom I do business, and asked each of them if they 
would give me their mailing list, in order that I might use the mailing list 
as a basis for soliciting subscriptions; and some eighteen photographers 
did that. That is the list that has been used in Court here during the trial. 

Q. All right. Now, have you ever knowingly sold any of the photo- 
graphs toa minor? A. Never. 

MR. SMITHSON: I object, Your Honor, andI ask that the question 

and the answer be stricken. 

MR, DIETZ: That is the crux of the indictment, Your Honor. 

MR. SMITHSON: Oh, no, it isn't. The crux, Your Honor, is 
whether he mailed knowingly obscene material. It is not whether or not 
it is a minor or anyone else. 

MR. DIETZ: That is just one question that starts a series. 

THE COURT: I will let him answer yes or no and overrule the 
objection. | 

* * 
MR, DIETZ: All right. 
BY MR, DIETZ: 


Q. Now, Doctor Womack, you heard, did you not, testimony of 


certain people that they had received circulars through the mails unsolicited? 
A. Yes. 

Q. Could you tell us if this could happen or could not happen in 
your business? A, It could happen if their name was on any one of the 
eighteen mailing lists that comprised my list; anyone whose name was on 
that list would have gotten advertising from me, But anyone on that list 
had already spent money with a physique photographer. 

Q. Have you ever knowingly mailed anything, circulars or photo- 
graphs, ever knowingly mailed anything obscene? A. I have not. 

THE COURT: Now, just a moment - - | 

MR. SMITHSON: I object to that, Your Honor. 
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THE COURT: That is a conclusion of fact. The jury has to 
determine whether something is obscene or not. We have discussed this 
matter at one of the bench conferences, that what the defendant's belief 
is as to obscenity is not material. 

MR, DIETZ: I agree with Your Honor that that is the law, but I do 
not agree with the law. 

THE COURT: Well, it is my function to apply the law as it is 
contained either in an Act of Congress or in a decision of the Supreme 
Court or the Court of Appeals of the District of Columbia. 

MR, DIETZ: All right. I agree with Your Honor there again. 

* * * * * 

BY MR, DIETZ: 

Q. Now, Doctor Womack, when you went to see Mr. Simon on 

March 17, 1959, did you discuss your magazines? A. ‘Well, we 
discussed several things. I can relate it in order, I think, best, if that 
is permissible. 

Q. What was the first thing that you discussed? A. Mr. Simon said 
that the purpose of, asking me to see him was my using the name "Continental 
Studios. "' That he had had a complaint from some organization in Arlington 
that was already using that name, and they were complaining because of 
the mixup in the mail, and some of the people, according to Mr. Simon, 
were trying to call Continental Studios, and they were calling the people 
in Arlington. The people in Arlington felt they had prior right to the name, 
and would like for me to use another name. I told Mr. Simon I would do 
that, and I did forthwith. 

Then Mr. Simon opened another part of the conversation. He 
asked me did I have any idea who my principal customers were for the 
physique magazines, and I told him I had no way of knowing that because 
there were no sales made personally; they were made through national 
distribution. He then brought up the subject of what was I proposing to 
mail from Box 402 at Benjamin Franklin Station, and I laughed and told him 
he knew very well, because I was quite certain he already had the circulars, 


and Mr. Simon laughed, too. And we then had a very lengthy discussion 
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that centered about two things: One, the question of the legality of 

sending nude photographs through the mail, and he asked me what 
had I done about determining that; that had I consulted anyone. I told him 
I had; that I had consulted Mr. O. John Rogge, and I had Mr. Rogge's 
opinion on this matter. I then pressed Mr. Simon for his opinion, and after 
discussion, and my almost insisting and urging that he give me some 
standard, Mr. Simon told me that, in the opinion of the Post Office Depart- 
ment, and in his own, as a working yardstick, for judging nude photographs, 
that they had three criteria: 

He told me that two criteria were no erection; there must be no 
photographs in suggestive positions, and there should be preferably no 
duals of any description whatever. His words were, "The safest thing 
was don't have any photographs with two people in them." 

That was about the point at which the conversation terminated. 

I did tell Mr, Simon, I asked him, I said, "Mr. Simon, can you 
tell me, are nude photographs illegal," and Mr. Simon said, "In some 
cases they may be, in some cases they may not be." And I told him, I 
said, "Well, I know that you will get everything I mail out. I am right 
downstairs. Any time you tell me that I'm in a business that is illegal, 

I will close that business down." 

Q. And this was the conversation of March 17, 1959? A. It was. 
That was the first time I had met Mr. Simon or knew who he was. 

THE COURT: Have you finished this conversation of March 17? 

MR. DIETZ: Yes, sir. 

* * * * 
Washington, D. C., 
Thursday, March 17, 1960. 
* * | oe 
EARL DAVY 
was called as a witness for the defendant and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, DIETZ: 


Q. Dr. Davy, would you please state your full name? A. Dr. 


Earl Davy, D-a-v-y. 
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THE COURT: E-a-r-1l is your first name? 
THE WITNESS: Yes. 
BY MR, DIETZ: 

Q. And you are a doctor of what? A. Psychology. 

Q. What colleges have you attended to attain your degrees? 

A. Yale University, George Washington University, and Columbia 
University. 

Q. Have you ever done any work as a consultant psychologist? 
A. Yes, Ihave. 

Q. For whom? A. Well, I work as a consultant psychologist for 
a consulting firm, psychological corporation. 

THE COURT: Would you mind going a little slower and speaking 
a little more distinctly? 

THE WITNESS: Yes, sir. Iam not accustomed to this microphone. 

I worked for the Psychological Corporation in New York City as a 
consultant psychologist and worked on a program which concerned the 
design of Naval training equipment. 

THE COURT: The. design of what? 

THE WITNESS: Naval training equipment, sir. 

THE COURT: Don't forget we all have to hear what you are saying. 
This is not a conference between you and counsel. 

BY MR. DIETZ: 

Q. Have you ever worked as an industrial consultant? A. Yes, I 
worked as an industrial consultant. Actually, this was industrial con- 
sulting, in effect. It is hard to differentiate between industrial consulting 
and research. 

THE COURT: Iam going to ask you to speak a little slower anda 
little more distinctly. 

What was your answer, Doctor? 

THE WITNESS: My answer is yes, the work I described was for an 


industrial consulting firm, and this is industrial consulting. 
THE COURT: This is what? 
THE WITNESS: Industrial consulting. 
THE COURT: I see. 
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BY MR, DIETZ: 
Q. Do you do any teaching? A. Yes, Ido. At the present time, 


in addition to my regular position, my full-time position, I am a professor 
of psychology at Harford Junior College in the State of Maryland; and I 
teach a graduate course. 

THE COURT: You say a professor of psychology where? 

THE WITNESS: Harford, H-a-r-f-o-r-d, Junior College in Bel 
Aire, Maryland; and in addition I teach a graduate course in psychology 
for American University. This course is not taught at American University, 
but it is taught for American University at the Aberdeen Proving Grounds 
in the State of Maryland. | 

BY MR. DIETZ: 

Q. Allright. And are you licensed by any State? A, Tama 
certified psychologist in the State of Maryland. 

Q. What is your full-time employment at the present time? A. I 
am Chief of the Psychology Human Factors Engineering Branch of the 
Army Chemical Center in Maryland. 

THE COURT: As a civilian or as a -- 

THE WITNESS: As a civilian, sir. 

BY MR. DIETZ: 

Q. In general, what type of work does this require? What is it, 

research or what? A. It is very definitely research. 

Q. And in what field? A. In the field of psychology, that is, the 
effects of environmental stimuli upon the human organism, the attempt 
to do research in the area of prediction and control of human behavior. 

Q. This effect of environmental stimuli on the human organism, 
is that, sir, restated in a way that everyone will understand, the effect 
of stimuli upon normal human beings? A. Yes, sir. ia is concerned 
only with normal human beings. | 

MR, DIETZ: Your Honor, I suggest to this Court that this gentleman 
is qualified to testify as an expert in the field of psychology. 

THE COURT: I think he is a qualified peychologist 

MR, DIETZ: Yes. 

THE COURT: Whether expert testimony is adiniastiie or not, of 
course, will depend on the questions that you propound. | 
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MR. DIETZ: Yes, I understand that, Your Honor. 

THE COURT: He is a qualified psychologist. There is no doubt 
in my mind about that. You don't dispute that? 

MR. SMITHSON: I don't dispute that he is a trained, qualified 
psychologist. I go no further, Your Honor. 

415 BY MR. DIETZ: 

Q. Dr. Davy, I show you Government's Exhibit 11-A, an envelope, 
and ask you to examine the contents, each particular content. 

THE COURT: Which exhibit are you showing the witness? 

MR. DIETZ: Government's Exhibit 11-A in evidence, Your Honor. 

THE COURT: Thank you. 

MR, DIETZ: With its contents. 

THE WITNESS: I have done so, counsel. 

BY MR, DIETZ: 

Q. Now,' Doctor, Dr. Davy, is it your opinion as a psychologist 
or can you tell us in your opinion as a psychologist whether to the average 
person, applying contemporary community standards, the material you 
have just examined would appeal to the prurient interest of such person? 

MR. SMITHSON: Don't answer the question. I object, Your Honor. 

THE COURT: Will counsel come to the bench? 

* * * * 

THE COURT: No. 

Now, before you proceed, I am going to ask the Reporter to read 
the question, because I think a great deal depends on the precise phraseo- 
logy of the question. 

(The Reporter read the last question, "Now, Doctor, Dr. Davy, 
is it your opinion as a psychologist or can you tell us in your opinion as 
a psychologist whether to the average person, applying contemporary 
community standards, the material you have just examined would appeal 
to the prurient interest of such person?") 

THE COURT: Now, before we proceed, I think you have two con- 
cepts intertwined in that question. You have done this by putting in the 
phrase, “applying contemporary community standards." We don't know 


what standards the witness would apply. Moreover, whether a particular 
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publication appeals to the prurient sense does not depend on standards. 
With the question as framed now, I would sustain the objection for 
reasons I have just stated. Are you willing to amend your question by 
excluding the phrase applying the ordinary community standards? 
* * * * * 


THE COURT: I will sustain the objection as to the question in 


its present form. You may reframe the question. 
MR. DIETZ: All right. I would reframe the question for the 


purposes of argument. 

THE COURT: Not for the purposes of argument, because I am going 
to rule on the question as reframed. | 

MR. DIETZ: Yes. I would reframe the question. If you will 
pardon me, Your Honor, I want to make it exact. Excuse me for just 
a second. | 

THE COURT: Very well. 

MR, DIETZ: The question, as reframed, "Dr. es as a psycho- 
logist, could you give us an opinion as to whether the average person 
the dominat theme of the material you have just viewed, Exhibit 11-A 
and contents, taken as a whole, would appeal to the prurient interest?" 
Now, Your Honor, while I am here -- and on this point that will be the 
question -- if Your Honor would rule against me on that, I would also want 
to put in another word -- | 

THE COURT: Just a moment. Proceed, Mr. Dietz. 

MR. DIETZ: I might state, Your Honor, that this question I have 
just taken is taken from page 489, paragraph 1 of the Roth case, 354 U.S. 

THE COURT: I understand that. The Roth case does not pass on 
the question whether expert testimony is admissible. | 

MR. DIETZ: Yes, I understand that. 

THE COURT: Do you want to ask a second question? 

MR. DIETZ: Yes. | 

THE COURT: You may state your second question. We will consider 
both together. 

MR, DIETZ: All right. The second question will be, "Dr. Davy, as 


a psychologist, can you give us an opinion as to whether to the average 
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normal adult person the dominant theme of the material you have just 
viewed, Government's Exhibit 11-A and contents, would appeal to the prurient 
interest of the viewer?‘ I might state, Your Honor, that that comes from 
part of the dissenting opinion of Judge Harlan at page 502. It is a dissent- 
ing opinion, but here is what he says. Here is what Judge Harlan says -- 

THE COURT: Yes, I understand that. You need not read that. 

Do you object to that second question? 

MR. SMITHSON: Yes, sir. 

THE COURT: Iam going to sustain the objection to that question 
on the basis of the Roth case, page 490 of 354 U.S. 476. It is clear from the 
Roth case that the community must be considered as a whole, the young 
and the old, the educated and the uneducated, the religious and the irreligious. 
Moreover, there is evidence in this case that this material was circulated 
among juveniles as well as adults. 

MR, DIETZ: Might I state that this part of the question was prefaced 
by Judge Harlan saying, "I agree with the court, the majority of the court, 
of course, that the books must be judged as a whole and in relation to the 
normal adult reader.'' That is why I phrased that question. 

THE COURT: That is not what the majority says. I don't think I 
need hear further argument on the second question. 

MR. SMITHSON: I don't propose to. 

THE COURT: But I will hear you on the first question. First, I 
would like to have you state the basis of your objection. 

MR. SMITHSON: The basis of my objection is, Your Honor, it is 
the same as what would amount to due care in a negligence case and that 


would be that you cannot have an expert to testify upon an ordinary event 


which the jury is the ultimate determining factor. 

THE COURT: Of course, in a negligence case, evidence is 
admissible to show what the custom in the trade is or what precautions 
are customarily taken in the particular trade involved. 

MR. SMITHSON: Yes, but he didn't call an expert from the Post 
Office Department for that purpose. He is putting in a psychologist, shall 
we Say, a man who is usually considered a semi-medical man, if not a 
medical man, on a limited issue. 
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THE COURT: Yes, there is a psychological aspect to this matter, 
and this witness is called upon to give his opinion as to What psychological 
effect the viewing and reading of this material might have on the average 
person. 

MR. SMITHSON: But his qualifications are, as they have been 
expressed, that he is considering this in the light of his training and in 
the work in which he does and that he is mainly concerned -- 

THE COURT: Just a moment. Don't let us get several thoughts 
confused, 

MR. SMITHSON: All right. 
THE COURT: You are not questioning his qualifications as an 
expert? ! 

MR. SMITHSON: No, sir as a psychologist. 

THE COURT: All you are questioning is the admissibility of expert 
testimony on the question. I will hear you on that. : 

MR. SMITHSON: Then I would cite to Your Honor not only the 
Volanski case which I have already given you although the issue there was 
raised by the Government and it was limited in the manner in which it 
was presented. : 

THE COURT: I think the Volanski case by implication would tend 
to sustain the admissibility of this testimony because in the Volanski 
case the testimony was held inadmissible merely because the psychiatrist 
in that case was asked to state his opinion as to the effect the pictures 

would have on a particular class of persons, and Judge Stewart 
held that obscenity is not to be measured by the reaction of any particular 
class or group but by the standard of the community as a whole. And he 
referred to Judge Hand's opinion in 209 Federal to the general effect that 
it is the average person that must be considered; in other words, the Sixth 
Circuit did not seem to feel that the testimony is not admissible, but 


inadmissible in that particular case, because the question was limited to 


the one particular question asked. So I don't think the Volanski case helps 


you any. In fact, I think it goes the other way. 
MR. SMITHSON: I think it does, Your Honor, because I think it 
must be interpreted in the light of a previous decision of Judge Learned Hand 
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in U.S. against Levine, Your Honor, which appears in 83 Fed. 2d 156; 


and if you would bear with me a moment, I would like to read certain portions 
of it. 

THE COURT: Before you read, tell me what it holds. 

MR. SMITHSON: It holds, Your Honor, that if there has been a 
book and an expression of a critic's opinion on this book that is acceptable 
bearing on the community standards, but that an expert's opinion contempor- 
aneous with the trial is not admissible. 

THE COURT: An expert's opinion is not admissible on what? 

MR. SMITHSON: On the issue, Your Honor, as to whether or not 
it is obscenity, as I read the opinion. 

THE COURT: What was the question asked? What is the citation? 

MR. SMITHSON: It is 83 Fed. 2d 156. 

THE COURT: I might say to you, Mr. Smithson, that I would not 
admit testimony or opinions on the question as to whether a particular 
material is or is not obscene. 

MR. SMITHSON: I understand Your Honor is not going to do that. 

THE COURT: But that is not the question. 

MR. SMITHSON: No, sir. 

THE COURT: The question here is a narrower one. 

MR. SMITHSON: That is whether or not it has an appeal to prurient 
interest, as I understand it. 

THE COURT: Yes, on the average person. 

MR. SMITHSON: Yes. 

THE COURT: In other words, let us put it this way to make it more 
complete. As a matter of psychology, would the average person have 
unwholesome sex thoughts implanted in his mind by viewing these pictures? 

MR, SMITHSON: Your Honor, may I put my point in? 

THE COURT: You may proceed with your argument. 

MR. SMITHSON: The words of Learned Hand are much better than 
I can express it, Your Honor. His opinion, beginning on 157, and I don't 
propose to read all of it. 

THE COURT: Judge Hand, of course, I think would unanimously be 
voted the greatest living American judge. 
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MR. SMITHSON: At least one of them. He is talking about the 
earlier doctrine of what is the proper test for, shall we Say, obscenity, 
and what appeals to prurient interests, and he says that Pe 

THE COURT: Where are you reading from? | 

MR. SMITHSON: The bottom of the first column of page 157 and the 
top of the second column of 157. 

THE COURT: Ihave the book here. 

MR. SMITHSON: He says and describes it, "The problem is to find 
a practical compromise between the opposing interests, the relative 
importance of social and personal values." I drop down and he says, ''There 
can never be constituted principles for such judgments or indeed more than 
cautions to avoid the personal aberrations of the jurors. We mention some 
of these in U.S. against one book entitled Ulysses, that the work must be 
taken as a whole, its merits weighed against its defects. If it is old, its 
accepted place in the arts must be regarded. If it is new" -- 

THE COURT: I don't want to interrupt you, Mr. Smithson. I always 

like to confine any discussion to the precise point I have to decide. 
All I have to decide now is whether expert testimony is admissible on the 
question as to what psychological effect a particular publication would have 
on an average person. I don't see that Judge Hand in the Levine case to 
which you refer deals with that question at all. He deals with what consti- 
tutes obscenity. He does not deal with the question of a ae) of 
expert testimony. 

MR. SMITHSON: Your Honor, I was trying to show the background 
for the argument. 

THE COURT: No, no. I don't care for long background arguments 


on questions of evidence in the course of a trial. I don't like to punctuate 


a trial, interrupt trials by interludes of that sort. 

MR. SMITHSON: All right. On page 158, in the first full paragraph, 
Judge Learned Hand said, and he is speaking of a list of books and other 
well-known persons, he said, "Such a list taken alone told nothing of the 
standard of the works in the minds" - 

THE COURT: No. Have you any case passing on the question as to 
whether expert testimony is admissible on this point? | 
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MR. SMITHSON: Only the clause which appears in that next para- 
graph. "On the other hand, it is reasonable to allow in evidence published 
reviews of qualified critics, quite another thing incidentally from expert 

witnesses at the trial." 

Now, as Your Honor says, there is no case which specifically in 
the field of a violation of 1461 passes on that issue. 

* * * * * 

THE COURT: In principle, why isn't this evidence admissible? 

MR. SMITHSON: Because I don't believe a psychologist can 
establish the contemporary community interest or what appeals to prurient 
interests. 

THE COURT: No, he cannot. That is why I sustained the objection 
to the question as originally stated. 

MR. SMITHSON: Yes, sir. And, of course, sir, there is the para- 
graph here or the sentence which has been made by this learned judge that 
such books may even to respectable people have nothing wrong with them 
because they may suffer from salacious minds. 

My point is, Your Honor that, going away from the books, we are 
dealing with an ad hoc piece of legislation by the part of the jury. The jury 


has to determine, Is this or is it not obscene?" That they are the sole 


triers of the facts, as Roth pointed out, that they represent the cross-section 
of the community, and it is their sole and exclusive function, that it would 

be no more admissible to put an expert on in a negligence case to 
say what is due care or ordinary care than it should be allowed in this case, 
and that is my submission to Your Honor. I don't think an expert in that 
field is permissible. 

THE COURT: The Court is going to overrule the objection to the 
question as framed and will admit the evidence. Obviously, it is the jury 
that must decide whether a particular piece of literature is obscene; and the 
test of obscenity is given by the Court to the jury; namely, whether it appeals 
to the prurient interest; that is, whether it would tend to arouse unwholesome 
sexual thoughts in the average person. But the mere fact that the question 
has to be ultimately decided by the jury does not mean that expert testimony 
is not admissible on the question. We have gotten away from the somewhat 
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loosely expressed thought that is sometimes found in older cases, that expert 


testimony is not admissible on the very issue which the jury has to decide. 
That is not a correct statement of the law. If I may take an extreme 
illustration, and sometimes the best test of whether a chain of reasoning 
is fallacious or not is to carry it to the extreme, in an insanity case the 
jury decides whether a person is or is not insane, but expert testimony of 
any psychiatrist is, of course, admissible to express an opinion that the 
person is or is not insane; and the court, of course, instructs the jury 
that the jury is not bound by the evidence of experts; and the Court will 

instruct the jury along that line in this case. 

I am going to overrule the objection to the particular question that 
is now under consideration; and I might say to you, Mr. Smithson, that 


I see no reason why you should not offer similar expert testimony in 
rebuttal. It would be admissible in rebuttal. 
| 
Suppose this psychologist would say that the average person looking 


at this picture would not have any unwholesome sexual thoughts aroused in 
his mind. The jury would have a right to say, ''We don't agree with this 
expert. We think it would." | 

MR. SMITHSON: No argument there. 

THE COURT: But that does not make the expert's testimony 
inadmissible. | 

You may bring in the jury. | 

* * * * * 

MR. DIETZ: As long as we are on this paint, I would like to pose 
another question, the same question that Your Honor has just sustained, 
but adding the word normal. : 

THE COURT: No. Iam going to follow the Roth cane. The test 
is for the entire community, and the community consists of both abnormal 
and normal persons. | 

MR. DIETZ: May I for the record state my question? 

THE COURT: You have stated it and I will exclude it, and you may 


note an objection to my ruling 
* * 
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THE COURT: Will the Reporter read the question that the Court 
has allowed? You may read the question, Mr. Reporter. 

(The Reporter read the question referred to, "Dr. Davy, asa 
psychologist, could you give us an opinion as to whether to the average 
person the dominant theme of the material you have just viewed, Exhibit 
11-A and contents, taken as a whole, would appeal to the prurient interest?” 

THE COURT: You may answer. 

THE WITNESS: Definitely not, sir. 

BY MR, DIETZ: 

Q. Dr. Davy, I show you Exhibit 12-A and ask you to examine 
its contents. A. Ihave done so, counsel. 

Q. Now, Dr. Davy, I ask you, sir -- 

THE COURT: You don't have to repeat the question. You can just 
say I ask you the same question unless you want to ask him something else. 

MR. DIETZ: No, sir. 

* * * * * 

Q. Well, let us strike it. I will ask the question all over. 

Now, Dr. Davy, as a psychologist, can you give us an opinion 
whether to the average person the dominant theme of the material you have 
just viewed, Exhibit 12-A and contents, taken as a whole, appeals to the 
prurient interests? A. No, sir, it does not. 

THE COURT: You say no, sir. Do you mean that you have not got 
an opinion? 

THE WITNESS: Iam sorry. It does not appeal to the prurient 
interest of the average person. 

BY MR, DIETZ: 

Q. Dr Davy, I show you Exhibit 18-A, plus contents, and ask you 
to examine the contents. A. I have done so. 

Q. Now, Dr. Davy, as a psychologist, can you give us an opinion, 
your opinion as to whether or not to the average person the dominant theme 


of the material you have just examined, Exhibit 18-A and contents, taken as 


a whole, would appeal to the prurient interest? A. Certainly not. 
* * * * * 
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THE COURT: I am going to state to the jury now what prurient 
interest is. 

(In open Court:) 

THE COURT: I might say to the jury that the law in defining a 
test of obscenity used the words prurient interest. Now, prurient interest 
or material that appeals to prurient interest is material that incites 
unwholesome or unhealthy interest in sex. That perhaps is a simpler 
definition than the use of prurient interest. 

You may proceed. Or to put it still another way, it is whether the 
material would arouse sexual desires or sexually impure thoughts in the 
average person. 

BY THE COURT: 

Q. When you answered the question as to whether in your opinion 
this material would appeal to the prurient interest, did you understand the 
word prurient to mean what the Court has just stated? A. Yes, Your 
Honor, I did. : 


THE COURT: Very well. Of course, itisa dictionary term. It 


is not a word of art. 


BY MR, DIETZ: 

Q. Ishow you, Dr. Davy, Government's Exhibit No. 35-A and ask 
you to examine the contents, each piece of it. 

THE COURT: In order to shorten matters, why don't you show him 
all the photographs you are going to show him and ask one question? 

MR, DIETZ: Well, Your Honor, I haven't personally seen each one 
of the contents of this. So that is why I want him to do it individually. 

THE COURT: What are you showing the witness? 

MR. DIETZ: Government's Exhibit 35-A he has now. I was going 
to show him 35-B, C, D, E, F. : 

THE COURT: I am going to exclude the question, then, because I 
thought that you were going to ask the witness's opinion concerning the 
material involved in the various counts of the indictment, The exhibit of 
the 35 series is not involved in the indictment. 

MR. SMITHSON: Only offered for scienter, Your Honor. 

THE COURT: Yes, I am going to exclude that. 


148 

MR. DIETZ: Might I state my ground for the record if you want 
to do it at the bench? 

THE COURT: I don't know what you mean by stating it for the 
record. Counsel do not address the record. They address the Court. 

MR, DIETZ: I realize that. 

THE COURT: You may state them to me if you think that you can 
convince me, and you may come to the bench to do that. 

MR. DIETZ: Thank you, Your Honor. 

(At the bench:) 

MR, DIETZ: Your Honor, the point I am going to make is that when 
these were admitted in evidence by Your Honor over my objection Mr. 
Smithson stated at the bench that these were admitted, rather, that these 
were being offered to show scienter. 

THE COURT: I know all that. Tell me why it is admissible in a 
sentence or two. 

MR. DIETZ: Further, Mr. Smithson -- 

THE COURT: I know what Mr. Smithson said, and I know what you 
said. Tell me why this evidence is admissible. 

MR, DIETZ: My understanding is that Your Honor admitted this 
evidence on the basis it showed future intention, and we intend to show that 
these were not my client's photographs and that he had no intention to mail 
them. 

THE COURT: I admitted the evidence on the issue of scienter, 
namely, that the defendant was knowingly sending this material. I am going 
to exclude any questions to this witness with relation to his opinion as to 
any exhibit except those that are involved in the counts in this indictment. 

MR, DIETZ: I believe, Your Honor, that I have covered the 

information in the indictment. That will be enough. 

* * * * * 
CROSS EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
436 @. Would you share the same opinion that the defendant did with 
regard to the exhibits 11, 12, and 18, that they would appeal to homosexuals? 
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MR, DIETZ: I object. 

THE COURT: Objection overruled. | 

THE WITNESS: What was the defendant's opinion, Tam sorry. 

THE COURT: Suppose you reframe your question by omitting 
reference to the defendant's opinion. Just confine yourself to asking the 

witness as to his opinion. | 

MR, SMITHSON: All right, sir. I think Your Honor is right. 

BY MR, SMITHSON: 

Q. Do you, sir, in your opinion, professional opinion, believe that 
the documents or the photographs 11-A and all the enclosures, 12-A, and 
18-A would appeal to homosexuals? A. May I qualify my answer? 

Q. Would you answer it yes or no and then you may qualify it? 

A. No. However, I should like to state that lam a psychologist who is 
concerned with and whose background and experience is concerned with 
normal persons, not with deviants, not with persons who are characterized 
by a personality disorder, not with persons who are mentally ill. 

Q. Then, sir, you have been for the main part concerned with the 
factor that would be directly connected with your work with the Navy, 


wouldn't you? A. No, sir. I have been talking about average persons, 


counsel, 

Q. Tell me, sir, then you have had little or no experience with 
what might be salacious, is that correct? A. That is correct. 

Q. And you would have little or no opinion as to what might appeal 
to a person of a salacious mind? A. Ido have an opinion, yes. 

Q. Would you say, sir, that it was an expert opinion? A. In so far 
as I am talking about average persons, persons who are not characterized 
by a mental disease, I would say yes, it is an expert opinion. 

Q. Well, then, directing your attention to the question as I put it, 
sir, would you say your opinion was that as an expert on the question of 
a person who might have a salacious mind? A. MayI ask what you mean 
by a salacious mind? This is a very fine point. ! 

Q. Tell me, sir, you know what is meant by prurient interest, is 
that correct? A. Ido. | 
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Q. And you were forewarned that you would be asked what that 
question was, is that correct? A. Yes, sir. 
Q. But you weren't asked, sir, and you have no understanding 


within your mind of what is meant by the word salacious? A. I very 


definitely do understand what is meant by the word salacious. 

Q. Allright. What is your opinion of salacious? A. Do you 
mean, for example, that he is a homosexual, is that what you mean? 

Q. No, sir. Is that your understanding of salacious? A. It is 
not, but you used the word homosexual in your first question. 

Q. Isee. So you are trying, sir, at this time to interpret what I 
mean rather than what your opinion is? A. No, sir. I am trying to under- 
stand what you are asking me before I answer the question. 

Q. What is your interpretation of salacious? A. Something which 
is disgusting, lewd, obscene, lascivious. 

Q. Tell me, sir, if something is interpreted to be indecent, is 
that salacious? A, This I couldn't Say, sir, because the word indecency 
is used subjectively. That is, for example, some of us might consider 
the driving of automobiles indecent. This is possible. I personally would 
not. Most people would not. 

Q. Yes, sir, but you have been offering your opinion, sir -- I 
am sorry. Was that question funny as I put it to you, Doctor? A, No, 
it was not. The term indecent was not -- 

THE COURT: I suggest you clarify your question so that it is a 
question of what counsel means by the question rather than what the 
witness understands by it. 

MR, SMITHSON: Yes, sir, yes, Your Honor. 

BY MR. SMITHSON: 

Q. Now, sir, are you expressing your opinion at all times as an 
expert objectively or are you considering it all your opinion of what is 
portrayed in these photographs? A. In so far as Iam able, Iam being 
completely objective. 

Q. Tell me, sir, would you call Government Exhibit 11-J what 
might be described as a truckdriver type? A. Would I call this a truck- 
driver type? 
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Q. Would you say that that was a bad description of that person 
as portrayed there, as a sort of truckdriver type? A. | I would Say ina 
sense that if you had said truckdriver type and I had not seen the picture 
I would not know what to expect. 

Q. Does that depict a truckdriver type to your way of thinking? 
A. No, sir, and I have no concept in my mind which corresponds toa 
truckdriver type, and I am sure you would find that concepts of different 
people would differ considerably, possibly it would be based upon the 
last truckdriver encountered by the person. 

Q. Directing your attention to this, sir, do you see the stool 
that this particular seminaked figure is leaning against? A. I see it. 

Q. Do you see the pelvic area, sir, and what would be more 


politely termed the privates of the person but let us be blunt, the penis 


of the person hanging there? A. Ido. 

Q. And that's not lewd to you, sir? A. No, sir, it is not lewd. 

Q. Isee. And the manner in which it is portrayed, it is not 
lewd to any extent? A. No, it is not. 

Q. Well, would this pensive photograph, sir, known as 11-L, for 
my purposes truckdriver type, with his finger in his finger in his mouth 
and his penis hanging down be lewd or not to you? A. No, I wouldn't 
Say it was lewd to me. | 

Q. Isee. Now, showing you, sir, Government Exhibit 11-M, 
which to my uneducated eye, sir, would appear to be a rather scrawny 
young male with a slightly off natural approach to the camera and life 
and a very obvious concentration on his penis in that photograph, would 
that or would it not be lewd to you? A. No. It arouses no interest in 
me at all, and I don't think it would arouse interest in the average person. 

Q. You don't think it would arouse interest in the average person? 
A. Ido not. 

Q. Isee, sir. Now, by the average person, Doctor, are you 
taking into account what your experience might have been as to exposure 
to such things in your study of psychology? A. AmI eine into account 
my experience and exposure to -- 

Q. Such photographs as this in your study of seyeholoay? A. Ihave 
never seen these photographs. 


152 
Q. I didn't say those photographs. I said photographs such as that. 
A. Yes, I have seen photographs of nude individuals. 


Q. A great number? A. I wouldn't Say a great number. Perhaps 


quite a few. 

Q. Have you ever seen any with the defendant Womack? A. No, I 
never have. Iam sorry, I saw some photographs similar to these when 
he and his attorney showed them to me, yes, sir. 

Q. Have you ever visited at his home, sir? A. Yes, sir, I have. 

Q. On 18th Street? A. Not on 18th Street, sir. 

Q. Tell me, sir, showing you Government Exhibit 11-B, which 
appears to be a rather emaciated young juvenile male with a leg cocked 
up on the couch in an obvious centering of the camera on his penis and his 
groin, does that or does it not, sir, display a lewd and indecent posture 

and figure to you? 

MR. DIETZ: I object to that question, Your Honor, the character- 
ization of the obvious centering of the camera on a man's penis. 

THE COURT: Counsel has a right to frame his questions in his 
own way. The objection is overruled. 

THE WITNESS: I agree that the young man is scrawny and he is 
on the couch with his leg raised or something of that sort, but I do not 
believe that this arouses prurient interest or would arouse prurient 
interest in an individual. 

BY MR, SMITHSON: 

Q. Now, sir, I take it it would not arouse your prurient interest? 
A. That is correct. 

Q. Do you think it would arouse the prurient interest of a young 
impressionable fourteen year old boy? A, No, I do not. 

Q. Do you believe, sir, that it would arouse such interest in, shall 
we say, what might be characterized as a mama's boy? A. You mean, 
the passive dependent sort of individual? 

Q. That is right. A. No, sir, not necessarily. 


Q. How about a homosexual? 
* * * 
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BY MR. SMITHSON: | 

Q. Now, tell me, sir, have you ever testified as an expert before 
on what was lewd or what would appear to prurient interest? A. No, sir, 
I have not, sir. | 

Q. Isee. You were requested by the defendant to come in here 
and render your opinion, is that correct? A. That is correct. 

Q. Tell me, sir, are you getting a fee for this? A. I believe I 


Q. Well, don't you know, didn't you ask? A, wan told that I 
would get afee. I have already been paid for my expenses in coming to 
Washington, a distance of about 55 miles. | 

Q. Isee. You were just told you would get afee. You didn't say 

anything about how much is it, Mr. Womack? A. No. I was told 
very definitely what the fee would be. I have not decided whether or not I 


will accept the fee. 
* * 


S. GORDON LINK 
* * * 
DIRECT EXAMINATION 
BY MR. DIETZ: 


Q. Doctor, would you please state your full nants for the record, 
sir? A. S. Gordon Link, | 
THE COURT: What is your name? 
THE WITNESS: S. Gordon Link, sir. 
BY MR, DIETZ: 


Q. L-i-n-k? A. That is right. | 

Q. Dr. Link, what are you a doctor of oA OL am a nonmedical 
psychotherapist and consulting psychologist. Iam director of the Link 
Psychotherapy Clinic and Counseling Center. That is a group. 

* * * * io 

Q. Blease state your educational background. A. I have four 
degrees, sir, B.S. and M.A. from New York University, M. Ed. , that 
is, master of education from Harvard, and Ph.D. from! George Peabody. 
I have done work beyond the doctorate at George Washington University 
and the Washington School of Psychiatry here. | 
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@. And are you a member of any associations? A. Yes, sir. 
I am president of the National Military Guidance Association and Executive 
Secretary of the American Association for Social Psychiatry. Iam 
involved in committee work on the National Vocational Guidance Association, 
and in the American Association of Personnel Guidance. 
Q. And do you, sir, practice or are you licensed? A. Iamin 


private practice here in Washington as a psychotherapist and a good deal 


of my work is in marriage counseling. 

Q. And how long have you been in practice here in Washington? 
A. Since '48. That was the year after I got out of the Army. 

MR. DIETZ: Your Honor, I submit this gentleman is qualified. 

THE COURT: Qualified as what? 

MR, DIETZ: As a psychologist. 

THE COURT: Yes, I think he is. 

BY MR. DIETZ: - 

Q. Doctor, I will show you Government's Exhibit 11-A and ask 
you to examine the contents. 

THE COURT: May I make this suggestion. This is only by way 
of suggestion. It is not binding on you. If you are going to ask the same 
question about several series of exhibits, why not show all those exhibits 
to the Doctor at one time in the interest of expediting matters and ask 
his opinion concerning all of them. 

MR, DIETZ: Thank you; I will. 

THE COURT: They are all about the same, are they not? 

MR, DIETZ: Yes. 

BY MR, DIETZ: 

Q. Doctor, I will show you Government's Exhibit 11-A, 12-A, and 
18-A and ask you to examine the contents of each. A. AmI taking too 
much time, sir? 

THE COURT: Oh, no. Take whatever time you need. 

BY MR, DIETZ: 

Q. Have you looked at all of the contents of Government's Exhibits 

11, 12, and 18? A. Yes, sir. 


155 

Q. Now, Doctor, as a psychologist, can you give us an opinion 
as to whether or not to the average person the dominant theme of the 
material that you have just viewed, Government's Exhibits 11, 12, and 18, 
and the contents thereof, taken as a whole, would appeal'to the prurient 
interest? A. Well, I can't conceive of this material appealing to the 
prurient interest of the average male as I have experienced him, 

THE COURT: No, the average person. ! 

THE WITNESS: The average person, yes. 

THE COURT: That includes both males and females? 

THE WITNESS: Yes. I was startled to find they were all male 
pictures. That is why, sir, I think I used the word male. Well, I think 
the implication here is of a still pose without motion. So I should be 

willing -- | 

THE COURT: No. Just confine yourself to answering the question. 

THE WITNESS: Yes, Your Honor. Now, I will repeat that. I think 
the average person should not have his prurient sensibilities aroused by 
these pictures. | 

THE COURT: You say he should not. But would he? 

THE WITNESS: This is a semantic problem, sir. I can change 
that to say I believe he would not. I am trying to think of the average 
person. You must remember, sir, that so many of the people I deal with 
are not average, unfortunately. But I am thinking back to the Army, and 
I know the kind of picture that appeals to the Army young man or men, and 
even to women, and I do not believe these would arouse, to use your word, 
the prurient sensibilities of the average person under average circumstances, 
I believe the legal finding of the Supreme Court specifies -- 

THE COURT: Oh, no, no. | 

BY MR, DIETZ: 

Q. You just restrict yourself to the question. A. I was just 
trying to limit my own statement, yes, sir. 

Q. Now, Doctor, you said you are familiar with photographs in the 


Army. Are you referring to pin-up photographs? A. And the pass-around 


photographs, yes. 


* * * * pa 
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CROSS EXAMINATION 
* * * * 
BY MR. SMITHSON: 

Q. Tell me, Doctor, if something excites an unwholesome thought, 
there is a certain amount of disgust connected with it; is there not? 

A. There could be; but excitation is not always accompanied by feelings 
of disgust. 

Q. Assuredly, Doctor, but that is one part of the excitation; it 
could be disgust, or it could be desire or wanton; could it not? A. That 
is right. 

Q. So it could disgust a normal person, and make it a desirous 
thing to a homosexual; is that right? A. Now, what is "it"? You are 

talking about pictures? 

Q. Those pictures. A. These pictures. As to homosexuals, I 
am familiar with the area, and I believe there are homosexuals who could 
react in the way you say to this kind of picture. 

Q. And would not the persons within the realm of what you, asa 


psychologist, would treat as normal, have some disgust from those things? 
A. It depends on the frame of reference, I should say. I have been 
familiar with pictures of this sort for a great many years, and I do know 


that artists and photographers use them instead of live models. 

Q. Doctor, I ask that you listen to the question. A. Yes, sir. 

Q. You are not an artist and you are not a photographer. A. You 
don't know that, sir. 

Q. You are speaking as a psychologist, sir; is that correct? 
A. Yes, but I also have done some work in art and I have done some work 
in photography. 

* * * * * 

455 Q. As apsychologist, then, sir, assuming an objective mind, for 
purpose of reference, would that not disgust people in the normal range? 
A. A normal person -- 

Q. Can't you answer that yes, or, no, Doctor? A. All right, no. 
Q. Allright. Tell me, Doctor, are you married? A. I certainly 
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Q. Do you have any children? A. No, sir. 
Q. If you had a sixteen-year-old child, would you give him that? 


A. No, I certainly wouldn't. 
* * * * 


MICHAEL M, MILLER 
* * * 
DIRECT EXAMINATION 
BY MR, DIETZ: 
Q. Doctor, would you state your full name, please? A. Michael 
M, Miller. | 
Q. And you are a doctor of what? A. Tama doctor of medicine, 
specializing in psychiatry. 
* * * * * 
Q. Allright. Where have you studied to attain your degree? 
A. I studied at Ohio State University, and then at the Universities of 
Freiburg and Innsbruck, in Vienna. I took my medical degree in the Univer- 


sity of Vienna in Austria. 


Q. What work have you done in the psychiatric field? A. Well, I 
got into the psychiatric field after starting the first public court clinic 
for alcoholism in Cleveland, Ohio, in 1940. And then went under analysis 


there with an analyst from Vienna, Dr. Fritz Greisler, who was a refugee 
analyst, and who worked as consultant at the clinic. 

I then was invited by Dr. Lawrence Kolb, Assistant Attorney 
General, United States Public Health Service, to enter the United States 
Public Health Service, with the object of establishing similar alcoholic 
clinics. 

Then the war intervened, and after a tour of duty at Lexington 
Hospital in Kentucky, United States Public Health Service Hospital, I was 
transferred for military service to Ellis Island Marine Hospital. There I 
treated both psychiatric and medical cases, 

Then worked as a research fellow at the Psychiatric Institute of 
Columbia University, where I also took some postgraduate work, and the 
Dasian Foundation of the Mount Sinai Hospital in New York. 

I then was transferred again to military psychiatry in St. Elizabeth's 
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Hospital, where I spent approximately one year. 
From there I went to the staff of Howard University School of 
Medicine, where I have been now for approximately eleven years as a 


lecturer in psychiatry. 


Iam presently consultant in Montgomery County Juvenile Court, 


psychiatric consultant; and I am director of the Psycho-drama Clinic, 
which is a crime-prevention clinic for the County Juvenile Court. 

I have participated in humerous, both national and international 
conferences, and published a number of papers. 

Q. Are you now engaged in the private practice of medicine, 
in psychiatry in the District of Columbia? A. Practice of psychiatry, 
exclusively. 

Q. Are you licensed for that? A. Yes, I am licensed to practice 
in the District of Columbia. 

MR. DIETZ: I submit this man is an expert in the field of psychiatry, 
Your Honor. 

THE COURT: Yes, I think the Doctor is qualified as a psychiatrist. 

BY MR, DIETZ: 

Q. Now, Doctor, I will show you Government's Exhibits 11-A and 
contents, 12-A and contents, and 18-A and contents, and ask you to examine 
each and every one of the exhibits, 11-A, 12-A, 18-A. A. Ihave. 

Q. Have you examined each and every one of the exhibits, Doctor? 

A. Yes, I have. 

Q. Allright. Doctor, I ask you, in your opinion, as a psychiatrist, 
whether or not, to the average person, the dominant theme of this material 
which you have just examined -- Government's Exhibits 11-A and contents, 
12-A and contents and 18-A and contents -- would appeal, taken as a whole, 
to the prurient interest? A. By, "prurient interest," you mean lewd, 
lascivious; you mean obscene? 

THE COURT: Prurient means arousing unwholesome sex interest. 

THE WITNESS: I see, Your Honor. 

I cannot find anything in these photographs that would arouse the 
prurient interest in the average person. 

MR. DIETZ: That is all I would inquire of the Doctor. 
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CROSS EXAMINATION 
BY MR. SMITHSON: 

Q. Tell me, would they arouse unwholesome or, shall we Say, 
would they disgust the average person, Dr, Miller? A, I don't think 
that they would disgust the average, normally adjusted person. 

* * * * | * 

Q. Now, tell me, sir -- I show you Government Exhibit 11-I -- 
if you had a son that was fourteen years of age, would you show that picture 
which shows a rather scrawny lad, a juvenile, ona couch with his pelvic 
area in the center of the camera, and apparently badly in need of food, as 

well as a haircut? A. I would have no purpose in showing it to 
him, but if he saw it, I would be completely indifferent about it. 

Q. If you came home and caught him one evening up in his room with 
the door closed looking at that picture, you would have no further concern than 
you have expressed just now? | 

MR. DIETZ: I object. 

THE COURT: Objection overruled. This is proper cross examination. 

THE WITNESS: Well, if he was looking at the picture, and if he 
was using any picture of this kind, or object of this kind to stimulate a 
masturbatory fantasy or sexual fantasy, I would certainty be concerned. 
But one can always find material to feed one's fantasy situation. Society 
is full of that. This is a matter of choice. 

Q. This is an obvious male nude with obvious portrayal at close 
range of the genitalia of a male; is itnot? A. This would not appeal -~- 

Q. To you; is that right? A. -- to a normal boy at all. 

Q. Ishow you this one. How about 11-F, which is still closer, sir, 

of a still scrawny individual, with his leg cocked up at the side, 
with the penis obvious in the center of the picture. Would that excite your 
son? A. Wouldn't excite my son at all. | 

Q. Of course, we are discussing your theoretical son; aren't we, 
Doctor? A. Yes. | 


Q. Because you have no son of the age of a juvenile of fourteen. 


How old is your boy? A. My boy is seven. 
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Q. Seven? A. Yes, my boy is seven, and he is very normal. 

And I have another son who is twenty, and he is also very normal. 
* * * * * 

Q. Tell me, sir, if he were looking at this one, 11-B, which 
shows at the very center of the picture a boy in the teens, in need of a 
haircut, let us say a rather poor complexion, a poor frame, a scrawny 
individual, with his lone leg cocked up, and a rather obvious focus on his 
genitalia, or his obvious penis. You Say, sir, that that is not lewd or 
indecent? A. This depends on the reaction to the picture. You know, 
there were two tourists traveling in Rome, and they saw a beautiful 
sculptured statue there. 

Q. I don't want fables, sir. Iam asking you -- A. I want to 
illustrate, if I may, Mr. D.A. One of them said: My this is immortal. 

THE COURT: I think you are going beyond the confines of the question, 
Doctor. 

BY MR. SMITHSON: 

Q. Then, sir, you say it is up to the individual. 

MR. SMITHSON: Taking this photograph, which has been shown 
to the Jury, Your Honor, 11-B. 

BY MR, SMITHSON: 

Q. It is your opinion, sir, it depends solely on the individual 

whether that excites or disgusts him; isn't that true? A. It depends 
on the person. 

Q. The person who receives it? A. One person may regard it as 
artistic; another person may regard it as immoral. We have this age-old 
question -- immoral or immortal; what is it? 

Q. Let me ask you this: If it depends on the individual, how can 
you, as a so-called expert, say what is affecting that individual? A. Because 
it is the way the person reacts to the picture. If the person reacts abnormally 
to a human body, then this person is a sick person. 

Q. Isee. In other words, sir, you are Saying that no matter in 
what position the human body is, draped, or undraped, no matter what that 


picture portrays as the position that body is in, considering the body alone, 
that that would not be, shall we Say, indecent, in your opinion? A. The 
human body is not indecent. 


A 


477 
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Q. No matter how it is portrayed or what it is doing? A. There 
are different opinions about dress and about nudeness, and, of course, there 
are wide cultural differences, but the human body, itself, is a natural 

phenomenon and should not be regarded as lewd or obscene, in 
my opinion. 

THE COURT: Let me See if I understand you correctly, Doctor. 

Is it your opinion, or do you mean to convey the opinion or the 
thought that a photograph or a picture of the human body,'no matter what 
the pose may be, and no matter how particular portions may be emphasized, 
is never obscene? Is that the inference you expect to have drawn from 
your testimony? 

THE WITNESS: No, Your Honor. What I mean is that pictures of 
the natural human body in which the body is not engaged in any abnormal 
practice. 


THE COURT: Well, suppose, for example, the camera is so 


focused as to bring out certain portions of the human body very prominently 
in relation to the rest of the body. May that not be obscene? 

THE WITNESS: Well, this, Your Honor, would be a question of 
opinion, and would probably have to be dealt with individually. 

THE COURT: Let me put it this way: Can it not be obscene? 

THE WITNESS: I would say that the human body, itself, cannot be 
regarded as obscene unless engaged in an unnatural act, in my opinion. 
That the human anatomy and human body is, in itself, not obscene. 

THE COURT: I understand that. I am not asking you whether the 
human body is ever obscene. I am asking you whether you are expressing 
the opinion that no picture and no photograph of a human body is ever obscene 
unless it portrays an unnatural act. Is that what you are trying to say? 

THE WITNESS: This is my opinion, because -- | 

THE COURT: Very well. That is all I wanted to know. That is 
your opinion. | 


* * * * 


HERMAN LYNN WOMACK 


* * * 
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DIRECT EXAMINATION (Cont'd. ) 
BY MR. DIETZ: 

Q. Dr. Womack, I ask you, sir, if you recall having a conversa- 
tion on or about June 3, 1959, with Postal Inspector Simon and a gentleman 
named Saul Mindel, from the legal fource of the Post Office? A. Ido. 

Q. And where did that conversation take place? A. In Mr. Mindel's 
office in the Post Office Department. 

Q. How did you get to that conversation? I don't mean physically 
transported. Were you asked to come? A. Yes. I had applied for a 
second class mailing permit, still pending, for a magazine which I publish, 
"Physique"; and I had had a notification from the Post Office Department 
that they were considering the denial of the application on the ground that 
they considered the publication obscene. 

Q. All right. Now, at that conversation, what if anything did 
Postal Inspector Simon say to you regarding your business of nude 
photographs? A. That came up secondarily, toward the end of the conver- 
sation. He asked me, in somewhat joking manner: How was the business 
going? 

And I replied in a somewhat joking manner: You keep count of the 
letters, so Iam sure you know how it is going. 

Q. At that meeting of June 3, 1959, was anything said to you by 
Mr. Simon or anything said by you to Mr. Simon regarding whether or not 
your business was legal or illegal? A. We did have a conversation along 
that line. It was a protracted conversation, because Mr. Mindel is 


Assistant General Counsel in the Post Office Department; so the question 


really hinged around the legality. 

The central point of discussion was the question of obscenity, which 
in the context of my visit there, shocked me somewhat. I went there -- 

* * * * * 

Q. Now, did there come a time when anything was said by you to 
Mr. Simon or said to you by Mr. Simon regarding legality or illegality of 
your photograph business? A. Yes. I repeated to Mr. Simon what I had 

told him in March, that any time he told me I was conducting an 
illegal business, I would cease that business. 
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Q. Did Mr. Simon at that meeting, or at any other time, ever 
tell you it was an illegal business? A. He did not. 7 

Q. Did you have a meeting with Mr. Simon and another gentleman 
from the Post Office Department on or about July 31, 1959? A. I did. 

Q. Where did that meeting occur? A. Mr. Simon and Mr. Fielder 
came to. my place of business at 1318 14th Street; we went up the street to 
Duke's, which is a restaurant; then came back to the shop at 1318 14th 
Street. | 

Q. When Mr. Simon was at the shop at 1318 14th Street, did you 
discuss in any way advertisements carried in your magazine regarding 
Rodney Crowther? A. Yes, we did. We discussed advertisements in all 


three of the interviews. Mr. Simon, on March 17 -- 
THE COURT: No, I think you had better confine yourself strictly 
to answering questions asked. | 
THE WITNESS: Yes, we did. 
BY MR, DIETZ: | 
Q. All right. Well, did you also discuss advertisements on March 


17? A. We did. 

Q. And did you also discuss advertisements on June 3? A. We did. 

Q. Did you discuss the advertisement of Rodney Crowther on July 
31, 1959? A. We did. : 

Q. Did there come a time on July 31, 1959 that you showed some 
photographs to Mr. Simon? A. I did. i 

Q. And whose photographs were they? A. Rodney Crowther's. 

Q. I show you Government's Exhibits 35-A, B, C, D, E, F, G, 
and H, and ask you to examine them, please, Doctor. 

THE COURT: Well, no, please don't. Iam sure he has examined 
them before. | 

Ask the next question. 

BY MR, DIETZ: 

Q. Do you recognize them? A. I haven't looked at the photographs. 
I recognize the envelopes. : 

Q. Allright. You recognize the envelopes as what? 


* * * * ad 
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483 BY MR. DIETZ: 

Q. Where did you last see those exhibits? A. I last saw them in 
the files in my office. 

Q. In whose file? A. In my files. 

Q. Under whose name? A. Rodney Crowther. 

Q. Can you tell us how those photographs got into your file, under 
what circumstances, in relation to Mr. Simon? 

* * * * 
BY MR. DIETZ: 

Q. All right, would you answer that question and tell us how you 
got those photographs and under what circumstances, please? A. Mr. 
Simon had put me on notice -- 

MR. SMITHSON: I object to the form of the answer. It is not 
responsive. 

THE COURT: Yes. Would you read the question, Mrs. Watson, 
please, 

Listen to the question, please. 

(Whereupon the pending question was read by the reporter. ) 

THE WITNESS: Not having seen the photographs, I can't say 
this for all of them. The photographs that I showed Mr. Simon had come 
through the mail to me under a test name, the same procedure Mr. Simon 
used. 

BY MR. DIETZ: 

Q. All right. And from whom did those photographs come? A. I 
received those photographs from Mr. Anthony Geither in New York City. 

Q. And in regard to Mr. Simon, what prompted you to obtain those 
photographs? A. I had been put on notice that if my magazine carried 
an advertisement telling anyone where they could secure obscene photo- 
graphs, I would be in difficulty with the Post Office Department. 

I received information that Mr. Crowther was selling such photo- 
graphs; and I asked Mr. Geither to send in money and purchase the photo- 
graphs; which he did, and gave to me. 


Q. Thereafter, did you do anything in regard to your magazines 
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and the ad or advertisement carried by Rodney Crowther? A. I dropped 
Mr. Crowther's work and advertisement from the magazine. 

Q. Now, when Mr. Simon came to your office on July 31, 1959, 
was he shown the photographs of Rodney Crowther, which are here in 
evidence? A. He was. | 

Q. And under what circumstances was he shown them? Did you 
get them for him, or what? A. I asked Miss Carlisle to open the safe 
where the photographs were, and take them out, so that I might show 
them to Mr. Simon, because he had asked me: What have you done about 
your advertisers. 

I took the photographs, showed them to Mr. Simon. Mr. Simon, 
Mr. Fielder and I were standing at the counter in front of the shop, and 
Miss Carlisle was behind the counter, having opened oe and given me 
the envelope containing the photographs. | 

Q. All right. Did Mr. Simon or Mr. Fielder say anything to you 
regarding this material, these photographs that we have in front of us, 
at that time? A. Mr. Simon looked at them, shook his = said nothing 
about them, and handed them back to me. | 

Q. Allright. Were the photographs returned to the safe? A. They 


Q. All right. Can you tell us under what circumstances those 
photographs were transferred from the safe to the file that you have 
described they were taken from at the time of your arrest? A. Yes. 
On November 18 my shop was broken into, and the safe opened, and 
everything in the safe was taken. 

Sometime in December, these photographs which had been in the 
safe were returned to me by the Metropolitan Police. They had been 
recovered. Instead of putting them in the safe, I dees sorted them out 
and put them in the file. 

* * 

BY MR. DIETZ: 
Q.. Now, in this meeting of July 31, 1959 -- 
Strike that. 


Regarding those photographs, did you ever intend to mail those 
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photographs to anyone? A. I certainly did not. Only a fool would mail 
those obscene photographs. 

THE COURT: I want to call counsel's attention to the fact that the 
only purpose for which the Court admitted these photographs is to show 
knowledge on his part. 

They are relevant to show that what was charged in the indictment 
was done by him knowingly. He is not charged with mailing these photo- 
graphs. 

* * * * * 

Q. Was this question of homosexuality discussed by you or Mr. 
Simon or this other gentleman from the Post Office Department on July 
31, 1959? A. Yes, it was. 

Q. And in what way was that discussed? A. Mr. Simon made the 
inference that every single person who was interested in art or body 
building was a homosexual; and I told him that I rejected Mr. Summerfield's 
McCarthyism, that it was not true, and he had no way of knowing it. 

Q. Was there any other conversation regarding this field at that 
time? A. It was an extended conversation. He kept insisting that this 
comprised the entire audience; and I kept insisting that he had no way to 
demonstrate that; and that it really was not much better than cheap headline 
hunting to insist that. 

Q. At that meeting of July 31, 1959, did you, or did anyone that 
works for you, in your presence, give Mr Simon copies of any material 

at your shop? A. Yes. Mr. Simon asked for a complete set of 
everything relating to the International Art Institute, and everything 
relating to Continental Artists. 


Miss Carlisle assembled a complete set of this material and gave 


it to Mr. Simon. 

Q. Now, on or about October 28, 1959, did you have occasion to 
have a meeting with Mr. Simon and your attorney at that time, O. John 
Rogge, and another man, Frank Collier? A. Yes. 

Q. Where did that meeting occur? A. In Mr. Simon's office in 
the Post Office Department. 


167 
Q. What, if anything, was said to you at that meeting by Mr. Simon, 
and what, if anything, was said in your presence about you to Mr. Simon, 
and what, if anything, did you respond? A. Mr. Rogge opened the conver- 
sation by telling Mr. Simon that inasmuch as Randolph Benson had accepted 
Mr. Simon's proposition, and gone out of business, that Mr. Collier and I 
were there to discuss the same situation and the possibility of considering 
such a proposition. 
Mr. Simon said: I advised Randy Benson to close his box, and he 
has done so. If these gentlemen would like to do so, I would be glad to show 
them how. 
At which point I said: Are you willing to assure us, if we do go 
out of business, that the Post Office Department will not file a complaint? 
Because he had made that assurance in all practical purposes to 
Mr. Benson. 
MR. SMITHSON: Objection, unless the witness was present; and 
I ask that it be stricken. | 
THE COURT: Objection sustained. 
MR. SMITHSON: I will ask the witness to listen Penn to the 
question. 
THE COURT: Objection sustained. 
BY MR, DIETZ: 
Q. Iasked you, Dr. Womack, to relate to us what was said, not 


characterizations, what you know as facts, but what was actually said, so 


the Jury can decide what the facts are. 

THE COURT: I think he has answered the question. 

Have you completed your answer? 

THE WITNESS: Yes, sir. | 

* * * * | * 

Q. Now, Doctor Womack, relating to conversations had at the office 
of the Postal Inspector, on or about October 28, 1959, was anything said at 
that meeting by you or Mr. Simon regarding illegal activities on your part? 
A. Tagain told Mr. Simon -- 

THE COURT: Just a moment. Didn't he testify ae this morning? 
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MR. DIETZ: No, Your Honor. That was just when we stopped. 
That was going to be my next question. 

THE COURT: Proceed. 

MR, DIETZ: This is the October 28 occasion. 

THE COURT: Very well. 

A. (continued) I told Mr. Simon again that any time he told me that 
I was doing anything illegal, I would close the box and go out of business. 

Q. What, if anything, was Mr. Simon's reply? A. Mr. Simon 
said that he could not advise me one way or the other. 

Q. Did you say anything further before this meeting ended? A. I 
don't think So. 

Q. Did Mr. Rogge say anything further in your presence? A. Mr. 
Rogge -- Mr. Rogge made the remark, which concluded, to me, "Well, I 
suppose there’s nothing else to say." 

Q. Then did you leave? A. We left. 

Q. And the meeting was terminated? A. Yes. 

Q. Now, Doctor Womack, when I finish asking this question, pause 
before you answer it, please. 

Have you, as a doctor of philosophy, and past teacher of esthetics and 
ethics, made a study of what materials constitute the contemporary community 
standards in the District of Columbia in the field or portrayal of nudes in 


art, literature and photography? 
MR. SMITHSON: Objection, Your Honor. 
THE COURT: He can answer yes or no. 
MR. SMITHSON: Well, he can answer that, that's right. 
A. Yes, I have. 
Q. And have you made a collection of what materials constitute the 


contemporary community standards, in your opinion, in the District of 
Columbia, in the field or portrayal of nudes in the field of Art, literature 
and photography? A. I have. 
Q. And do you have that collection with you in Court? A. Ido. 
MR. DIETZ: May I have Your Honor's indulgence just a minute. 
THE COURT: Yes. 
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MR, DIETZ: Justa second, please. 
BY MR. DIETZ: 

Q. And is that collection contained in Defendant's Exhibits for 
identification Numbers 3 through 56? 

MR. SMITHSON: Your Honor, I must at this point object, because 
at this point, it seems to me the attempt is made to quality -- 

THE COURT: I will let him answer yes or no. 

A. Yes. 


BY MR. DIETZ: 
Q. Inow ask you, Dottor Womack, if you can indicate in these 


exhibits, identified as Defendant's Exhibits Numbers 3 through 56 for 
identification, what, in your opinion, constitutes the contemporary 
community standards in the District of Columbia in the field or portrayal 
of nudes in art, literature and photography? 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Objection sustained. 

MR. DIETZ: I believe that finishes it, Your Honor. 

THE COURT: Very well. 

MR, DIETZ: Of course, I believe yesterday I made the offer of all 

the exhibits in evidence, and Your Honor denied -- just for an ounce 
of caution, I now move for the admission of all of the exhibits, Numbers 3 
through 56, in evidence. 

THE COURT: Objection sustained. 

MR. DIETZ: Thank you. 

THE COURT: I might say that the test is not community standards 
as to what constitutes appropriate art or does not. The community standards 
towhich the Supreme Court referred in the Roth case are community standards 
in respect to what is obscene and what is not. It is entirely different 
from the question that you asked. | 

The evidence is inadmissible on other grounds, but peertaiy on the 
ground that I have just stated. 

After all, the jury has to decide what community ees are, 
because the Supreme Court has said that the jury are the eaclusive judges of 


what the common conscience of the community is. 
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MR. DIETZ: In view of what Your Honor has just said, I don't 

want to waste time; I would like just to ask the question with this addendum. 
BY MR. DIETZ: | 

Q. Doctor Womack, have you, as a doctor of philosophy and past 
teacher of esthetics and ethics, made a study of what material constitutes 
contemporary community standards in the District of Columbia on what 
is or is not obscenity or pornography? A. I have. 

Q. And is that collection -- strike that, please -- and I will frame 
the question this way: 

And have you in Court contained in Defendant's Exhibits for identifi- 


cation Number 3 through 56, your collection of what, in your opinion, 


constitutes a contemporary community standard in the District of Columbia 
on what is or is not obscenity of pornography? A. Ido. 

MR. SMITHSON: I object to the question. 

THE COURT: I will let him answer yes or no. 

MR. SMITHSON: All right. 

THE COURT: Those are preliminary questions. 

MR. SMITHSON: I realize that, Your Honor. 

MR. DIETZ: Yes, they are. 

I believe that I have covered it, Your Honor, except after this last 
question, to again. move the admission into evidence of Defendant's Exhibits 
3 through 56 for identification. I assume that Your Honor is ruling the same 
. way? 

MR. SMITHSON: I object, Your Honor, and ask that you rule the 
same way. 

THE COURT: Beg pardon? 

MR. SMITHSON: I object to the proffer again of the exhibits. 

THE COURT: Objection sustained. 

I want to say this: The fact that all these exhibits are on sale at 
newsstands or may be purchased through the mails is not evidence of the 
fact that they constitute illustrations of what the community standards are. 
They may themselves be in violation of law. One person who is accused 
of distributing salicious materials through the mails or otherwise is not in 
a position of saying, and it is no defense for him to say that some other 
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things are equally bad, and you have not caught them, you have not 
arrested those people yet. You have to have a start somewhere, 


So I will sustain the objection. 


* * * 


BY MR. DIETZ: | 
Q. Doctor Womack, I show you Government's Exhibit Number 16 


in evidence, sir, and ask you to refresh your recollection by glancing at 
or reading it. 7 
THE COURT: Do not ask preliminary questions. | Get right to the 
point that you want to elicit fromithis witness. Ask the next question. 
Is that the letter signed, "Lynn?" : 
* * * * ae 
BY MR, DIETZ: | 
Q. One preliminaryquestion, in case there is any question: 
Is your signature on this letter? A. Yes. : 
Q. Reading from the fourth paragraph: | 
"Could we save each other money? Have enough dupli-stickers 
made so that you can send me 2 sets of each list, andI will do the same. 
That way we have one for immediate mailing and one for the permanent 
sucker list. Thus, we are both saved extra typing expense. on 
Now, Doctor Womack, what was meant by you in the phrase, 
"permanent sucker list?" A. It is the list of people who have already 
spent money with physique photographers, and whom I entertained the 
hope, would spend money with me. | 
Q. And is that what you intended when you wrote the phrase, 
"permanent sucker list," contained in Government's Exhibit Number 16? 
THE COURT: He has already answered that question. 
THE WITNESS: Yes. | 
MR, DIETZ: Yes, Your Honor, he has indeed. 
* * * * * 
BY MR, DIETZ: 
Q. In regards to Government's Exhibit Number 16, the letter to 
Male Today, dated 14th of October, 1959, on the stationery of Trim, Young 
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American's Favorite Physique Publication, Doctor Womack, when you 
were referring to your "sucker list," as you have put it, was that in 
reference to in any way the business of selling nude photographs through 
the mails? A. No. It related to a list of people whom I hoped to circulate 
to get subscriptions for the magazines. Particularly, the Bishop list, as 
he is one of the best known body builders. 

Q. Now, have you ever combined -- I will strike that. 

In relation to Government Exhibit Number 36, the letter on Trim 
stationery to Mercury Photographic Service, dated September 10th, 1958, 
signed "Lynn," you are the one that signed that, sir? A. Yes. 

Q. The reference in the first paragraph to Frankie Smoot in the 
November issue of Trim. Was that your magazine? A. Yes. 

Q. Have you ever advertised for sale or sold any nude photographs 
of this Frankie Smoot? A. I never have. 

Q. Ishow you, sir, Defendant's Exhibit Number 2 for identification, 
and ask you what that is? A. The November 1958 copy of Trim. 

Q. Is that your magazine? A. Yes. 

Q. And the page that has a paper clip on it, can you tell us what 
is on that page? A. There are two photographs on there, one of Frankie 
Smoot and one of Gary Wilde. 

Q. All right. Can you tell us what is on the back page of that 
magazine? A. Yes, a picture of Mike Sill, Mr. Utah. 

Q. Is that the same Mike Sill, Mr. Utah, who is referred to in 


regards to count twenty-five of this indictment by Chip Craine? A. Yes, 
it is. 


Q. With regards to Government's Exhibit Number 36, can you tell 
us, sir, what you meant when you said in the last paragraph: 

"In 1958, physique fans want their 'truck driver types’ already 
cleaned up, showered and ready for bed." 

Can you tell us what was meant by that? A. Yes, Ican. In the 
physique business, we refer to two kinds of people, that is, a body 
builder -- a body builder is a person who goes to gymnasiums and works out. 
The people who get physique by construction work, truck driving, or working 
on roads, or whatever they do, are best known, colloquially, as "truck driver 
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types." And all of the peovie who run physique magazines are making 
an effort to get these people to conform more closely to body building 
standards by looking better in their photographs, and looking more like people 
than gorillas. | 

Q. What was meant by "cleaned up, showered and ready for bed?" 
A. Just as I say, like people look, with haircuts and cleaned up, and look 
like people, human beings, instead of disreputable messes like some of 


them used to look like when they sent in photographs. 
MR. DIETZ: At this time, Your Honor, I would like to introduce 
in evidence Defendant's Exhibit Number 2 for identification, the magazine 


"Trim." 

MR. SMITHSON: Objection, Your Honor; it has no bearing -- 

THE COURT: Objection sustained. It has no relevancy to the 
igsues involved in this case. : 

MR, DIETZ: May I be heard on that? 

THE COURT: Oh, no. Let's move along. It is not necessary. 

BY MR. DIETZ: : 

Q. Now, Doctor Womack, I show you Defendant's Exhibit Number 
57 for identification. I ask you, sir, if you can tell the Court and the jury 
what that is? A. It is a copy of Physique for May 1959, a magazine 
which I publish. 

Q. Allright. There has been testimony regarding a conversation 
with Mr. Simon and Mr. Mindel of the Post Office Department on June 3rd, 
1959, -- 

THE COURT: I wish that you would not summarize testimony. 
Just ask questions. 

BY MR. DIETZ: 

Q. Was that magazine which you have before you, 'the topic of a 
conversation of June 3rd, 1959, between you, Mr. Mindel and Mr. Simon? 
A. Yes. : 

Q. And what, if anything, was said regarding this magazine? A. Mr. 
Mindel and Mr. Simon took the position that the magazine was obscene. 

* * * * 1 
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MR. DIETZ: Your Honor, that was the last question regarding 
this -- I would just like to offer this, Defendant's Exhibit Number 57 
in evidence. 
MR. SMITHSON: Objection, Your Honor; it's not material at all. 
THE COURT: Objection sustained. We are not trying the merits 
of this magazine or any other magazine. This case has to be confined 
to the material referred to in the various counts of the indictment. The 
material that the Government offered in evidence and showed to the jury. 
MR. DIETZ: Does Your Honor care to hear my position? 
THE COURT: No, no. This is irrelevant. 
* * * * 
MR. DIETZ: Yes, Your Honor. 
May I offer Exhibit Number 58 into evidence as well Number 57 
into evidence. 
THE COURT: Which is 58? 
MR, DIETZ: "Manual" magazine. 
MR. SMITHSON: Same objection. 
THE COURT: Same ruling. 
* * * 
BY MR, DIETZ: 
Q. Doctor Womack, out of the purchases in your nude photograph 


business, exclusive from your physique magazine, just the nude photograph 


business, can you tell us how many different fields or professions or 
businesses or students are contained or make up the purchases. 

MR. SMITHSON: I object, Your Honor. 

THE COURT: Do you mean how many different occupations are rep- 
resented among the purchasers of these photographs? 

MR, DIETZ: Yes. 

THE COURT: Well, I will let him answer that. 

* * * * 

THE COURT: Very well, He may answer. 

MR. DIETZ: The photographs in this indictment are the only nude 
photograph. businesses he has, Your Honor. 
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THE COURT: Very well, he may answer. 
A. Yes, Ican. 
BY MR, DIETZ: 
Q. And can you tell us what those occupations are, and the number 
of each? A. Yes. 
Q. Are there any physicians? A. Yes. 
And can you tell us how many physicians? A.' Sixty-four. 
Are there any teachers? A. Yes. | 
Can you tell us how many teachers? A. One hundred and forty. 
. How are those teachers broken down by tee! A. Art, 
biology, anatomy, medical, photography. | 
Q. Are there any professional photographers? A, Yes. 
Q. How many? A. One hundred and forty-one. 
Q. Are there any creative artists? A. Seven hundred and sixteen. 
THE COURT: Ido not know what you mean by "creative artists," 
every artist considers himself creative. Some people may not agree 


with them. You mean artists, don't you? 


MR. DIETZ: I mean artists as differentiated from students of art. 
THE COURT: I see. 


BY MR, DIETZ: 

Are there any students of art? A. Yes. 

How many? A. One thousand seven hundred fifty-five. 
Are there any psychologists? A. Yes. 

How many? A. Two. 

Are there any physical therapists? A. Yes. 


How many? A. One. 
Are there any anthropologists? A. Yes. 


P©PLOH LOL OOOH 


How many? A. One. 
* * * * 
CROSS EXAMINATION 
BY MR. SMITHSON: 
Q. Tell me, do you get your information that you have just recited 


to us from information furnished by the alleged purchasers? A. Yes. 
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Q. And, of course, you have all the research books, and you have 
checked all of their qualifications? For instance, you have checked all 
of the student artists with the artists’ schools? A. If they list they are 
registered at the University of Mississippi, I do not write to the University 
of Mississippi. 

Q. All right, sir. And, of course, you took down the American 
Psychological Association directory and checked if your psychologists 
were so listed? A, Idid. He is listed as practicing in Detroit, Michigan. 

Q. Tell me, sir, was the other one Doctor Davy or Doctor Link? 
A. It was not. 

Q. And, of course, you checked with each of the school board for 
these people who stated that they were teachers in the various jurisdictions, 
I suppose? A. No. 

Q. Just to put the posture first, the question first: 

You are the same Herman Lynn Womack, who, on March 22, 1957, 
was arrested and convicted of assault, is that right? A. That's right, 
assault with my brother-in-law and my wife in a domestic fight. 

Q. Itis you? A. It is. 

Q. Well, now, tell me: You were asked, sir, and denied 
emphatically on direct examination that you ever sold anything or deliber- 


ately sent anything, circulars or anything, to any juveniles, is that right? 
A. That is right. 

Q. Isn't it a fact, sir, that you sent two of them to the Boys' Club 
of Ypsilanti, Michigan? A. They were sent to the Director of the Boys' 
Club. 


* * 


BY MR. SMITHSON: 
Q. Mr. Womack, showing you 37-A for identification, a Government 
Exhibit, what is it? A. It's an envelope. 
Q. Directed to whom? A. To the Boys' Club Ypsilanti, Michigan. 
Q. Do you see the word "Director" on that? A. The boys don't 
open the mail; the Director does. 
Q. Do you see the Director's name on there? A. No. 
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Q. Who is it returnable to? A Box 402 -- I'm sorry; Box 106, 
Benjamin Franklin Station, Washington 4, D.C. 

Q. Your box for the "Classic Style," right? A, That's right, 

Q. Allright. I'll show you the rest of them -- 37-B through E -- 
do you see any letter in there addressed to the Director of the Boys' Club? 
A. No. No one got a letter directed to them individually. 

Q. Showing you 38-A for identification, what is it? A. Itisa 
letter addressed to the Boys’ Club of Ypsilanti, Michigan. 

Q. Directed to the Director of the Boys’ Club? A. No, to the 
person I assume opens the mail. | 

Q. You assume? A. Yes. Do boys open mail at Boys’ Clubs ? 

Q. You assume. Did you say, sir, on cross-examination that it 
was sent to the Director? A. I assume it was to the Director. 

Q. Did you not say it sent to the Director? A. It was only 
intended for the Director. | 

Q. Did you or did you not say it was sent to the Director? A. I 

assumed, Mr. Smithson, that it would have been directed to the 


Director. 


Q. In other words, you refuse to answer the question? A. I did 
not type that label; I don't know. : 
Q. It's your label, isn't it? A. I didn't type it. 
Q. It's your label, isn't it? A. Yes. 
MR. SMITHSON: The Government offers 37-A and 37-B, Your Honor. 


THE COURT: They may be admitted. Just the envelopes? 

MR, SMITHSON: No, the entire exhibits, Your Honor, I should 
have said 37-A -- 

THE COURT: Yes, I think that they are admissible. I don't want 
to go off on side issues. 

MR. SMITHSON: I don't propose to, Your Honor. | 

THE COURT: Very well. 


(Accordingly, Government's 
Exhibits 37-A, 37-B, 37-C, 
37-D, 37-E, and 38-A, 38-B, 
38-C and 38-D, envelopes and 
enclosures thereto, addressed 
to the Boys'Club, Ypsilanti, 
Michigan, were received in 
evidence. ) 
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BY MR, SMITHSON: 

Q. Now, these lists that you obtained, sir, they came from eighteen 
different sources, as you have stated, is that correct? A. That is right. 

. So you don't know how those individuals got those lists, do you? 
A. Ido. 

Q. You meticulously, sir, checked with each one of them to make 
sure that they didn't breach your sense of ethics, is that correct? A. No, I 
asked them to give me lists of names of people who had bought photographs 
from them; which was the only list worth keeping. 

Q. Because that was a sucker list, right? A. Yes. 

Q. Now, isn't it a fact, sir, that Mr. Rogge represented you in 
August of 1959? A. Yes, 

Q. Isn't it a fact, sir, that Mr. Rogge told you that, because of 
the nature of what you were putting in the picture business, to get out of 
the picture business? A. It is not the fact. 

Q. Is it not a fact, sir, and didn't he tell you that he conveyed that 
information to Mr. Simon of the Post Office Department? A. That is not 
true. Mr. Rogge never made any such statement. 

Q. You are certain that Mr. Rogge -- A. Iam quite certain. I 
was paying Mr. Rogge to advise me, and I listened very carefully to what 
he was saying. 

* * 
BY MR. SMITHSON: 

Q. Now, you were present, were you not, Mr. Womack, at the 
time that Mr. Rogge expressed to Mr. Simon his recommendation to you, 
and the fact that he had brought you and Mr. Collier to his office so that 
you could voluntarily leave this business because of the nature of it? A. Your 
statement of this is complete] y untrue. Mr. Rogge made no such recommend- 
ation, and it was not couched in any such framework. 


Q. Now, you remarked about your particular sucker list and how 


valuable it was to you, sir. 

Let me ask you then, since you brought that in: What was your return 
from your sucker. list? A. I don't know. I have made money. Is that 
immoral? 


» 
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Q. You have made money off those pictures, is that it? A. I 
have made money. | 


* * 


BY MR, SMITHSON: 

Q. Tell me, when did you engage in the business of mailing nude 
photographs? When did you first begin it, sir? A, Oh, I believe the 
business began in last February, but the first photographs did not go out 
until the very last of March or first of April, 

Q. And that's March or April of '59? A. Yes, 

Q. Sir, had you been in this business before? A. No. 

Q. And you became acquainted with this business while you were 
ateacher? A. No. 

Q. Well, you were teaching at that time, weren't you? A. Iwas 
teaching part time. I was also directing a printing plant. 

Q. Well, that was a printing plant having to do with menus, wasn't 
it? A. It also had additional printing for over two hundred Washington 

businesses, banks, churches and a number of other organizations. 

Q. Well, the banks and churches weren't sending out photos of male 
nudes, were they? A. If they did, I didn't print them. 

Q. So you decided to go into this -- as a sort of original idea with 
you, is that it? A. It was not original; I observed it being done all over 
the country. 


Q. It was a good money proposition, and you wanted to skim the 


cream while you could get it? A. The people who were doing it were 
making money. I have no objection to making money. 

Q. Who acquainted you with the vast amount of money that you could 
earn from this business? A. No one, particularly. 

Q. You mean you just guessed they were making money? A. No. 

Q. Who told you they were making money from it -- Randy Benson? 
A. One can make inferences from the manner in which one lives who is 
in any specific business. 

Q. Isee. Well, did Rod Crowther tell you he - making money 
from it? A. Well, it was obvious that he was making money. He stopped . 
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working at Woodward & Lothrop, and devoted his full time to it. 

Q. It was also obvious, wasn't it, sir, that he was living at home 
with his parents? A. Isn't that true? A. Yes, but he was spending a 
fair amount of money. 

Q. You were that close to him, is that correct? A. I knew Mr. 
Crowther, 

Q. In fact, you knew him -- you were the one who introduced 
yourself to him, isn't that true? A. I went around to see Mr. Crowther 
to secure photographs for my physique magazines. 

Q. You sought them out? A. I went to Mr. Crowther to get photo- 
graphs to publish in the magazines. 

Q. And what about this man Pike -- did he tell you how lucrative 
the business was? A. I have never met Mr. Pike. 

Q. You had a quite intimate correspondence with him, did you not, 
sir? A. I would hardly regard that correspondence as intimate. 

Q. Tell me, sir, do you normally address to your business associates 
letters where you ask them to make sure that their models are ready for bed? 
A. In dealing with the physique photographers, we exchange criticisms and 

suggestions for improving both their photographs and my magazines. 

Q. Rather cavalier sort of conversation, wouldn't you say? A. It 
may be cavalier. 

Q. Did you engage in similar conversation with Randy Benson and 
Togof? A. Conversations similar to what? 


Q. I shouldn't say "conversations," you are correct -- correspondence, 


so that you refer, one, to the sucker list, or, two, to getting models ready 
for bed? A. Iam afraid I don't recall. 

Q. And you don't recall, sir, holding that conversation with any of 
the other eighteen and the one that was shown to you, is that your statement? 
A. People do not customarily discuss how much money they are making. 

I certainly don't, and I don't expect other people to. 

Q. And you certainly did expect, and did achieve, sir, did you not, 

a considerable sum from the sale of this material, whatever adjective you 
used to it? A. Ihave made some money. 


181 
Q. And the money, sir, was made from your list, was it not, 
of forty thousand names? A. The money was made from the photographs 
that were sold to the people. 


Q. Those on that list, isn't that true? A. Not eee those 


on that list. That list does not represent the people who were circularized 
for photographs. Not everybody on that list was ever circularized, 

Q. Of course, sir, your purpose in getting the list is to circularize 
them, is it not? A. Not necessarily. The list that is referred to in that 
letter to Glen Bishop -- Bishop would never permit me to circularize 
the people on that list for photographs. | 

Q. Let me ask you this: Of course, you did see what you sent out, 
your circularization, did you not? You made the selection of those you 
wanted to get these advertisements, or brochures or circulars, isn't that 
true? A. The selection was made in terms of the total list. For example, 
the Bishop list was not used for circularization, because see would 
not permit it. | 

Q. Let me ask you this: You had a special list, pages you, of about 
four thousand names? A. Yes. 

Q. And you expressed at one time that that four vie name list 
was worth ten thousand dollars to you, didn't you? A. I did. 

Q. And that was alist, sir, was it not, sir, of some of those names 

that had bought as much as two hundred dollars worth of that type 
of pornographic equipment from you? Certain of those individuals -- isn't 
that true? A. I don't know what each individual person has bought; I don't 
keep the records. 

Q. Did you not make that statement, sir, that a of those persons 
had bought up to that quantity? A. Some of them might have. 

* * * * ha 
REDIRECT EXAMINATION 
BY MR, DIETZ: 

Q. Doctor Womack, I show you Defendant's Exhibit No. 59 for 
identification, and ask you if you can tell us what that is? A, It's a letter 
from Mr. Rogge, telling me -- | 

MR, SMITHSON: Objection, Your Honor. 
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THE COURT: Just a moment. Don't tell what it says. 
BY MR. DIETZ: 

Q. It's a letter from Mr. Rogge. A. Yes. 

Q. Allright. What is the date? A. March 11, 1959. 

MR. DIETZ: Your Honor, I offer this letter in evidence, 

MR. SMITHSON: Objection, Your Honor. I object. 

THE COURT: I am going to ask counsel to come to the bench. 

* * * * * 

THE COURT: Just a moment. Mr. Smithson is bound by the 
answer. Therefore, this document, Exhibit No. 59 for identification, is not 
admissible. 

526 MR. DIETZ: All right. 
THE COURT: Objection sustained. 


* * * * 


MRS, ANGELA C, GRIMMER 
* * * 


DIRECT EXAMINATION 
* * * * 
BY MR. DIETZ: 
Q. Did you overhear any conversations or take part in any conver- 
sations among Mr. Simon, Postal Inspector Simon, the gentleman that was 
532 with him, and Doctor Womack on that date, July 31, 1959 at 
Mellichampe & Sheiry Press in Washington? A. Yes, sir; I was present, 
Q. Did you overhear a conversation regarding a person named 


Crowther and some photographs? A. Yes, that is right. 
Q. Will you tell us what, if anything, you heard Postal Inspector 
Simon say to Doctor Womack regarding Crowther and what, if anything, 


you heard Doctor Womack respond to Mr. Simon. Do not characterize, 
If you can, tell us the words that you heard each one say. 
* * * * * 
533 MR. DIETZ: You may answer that question, if you recall the 
question. 
THE WITNESS: Yes, I do. 
A. It began when Postal Inspector Simon asked Doctor Womack if 
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he had a copy of the law regarding the subject matter, and Doctor Womack 
answered he thought he had one in his file. | 
* * * * * 

THE WITNESS: Then, Doctor Womack said to Mr. Simon that he 
had some photographs that were of Mr. Crowther, Mr. Crowther's photo- 
graphs, that he would like to show to Mr. Simon as an example of the sort 
of thing that he himself would never become involved with, and they were 
the reason for dropping Mr. Crowther from his advertising listing in his 

magazines, at which point he asked me to open the safe -- 

Q. When you say "he," who is "he?" A. Doctor Womack. 

Doctor Womack asked me to open the safe in order to obtain Mr. Crowther's 
photographs, which I did. He took them out. Doctor Womack showed them 
to Mr. Simon, and as far as Ican remember, Mr. Simon didn't Say any- 


thing. He just looked at the photographs. 
* * * * 


BY MR. DIETZ: 
Q. You say that Mr. Simon saw these photographs, looked at them? 


A. Yes, sir. 
* * * * ead 
WLADIMIR ELIASBERG 
* * * 
DIRECT EXAMINATION 
BY MR, DIETZ: 
Q. Doctor, would you state your full name, please? A. Wladimir 
Eliasberg. | 
THE COURT: What is your first name? 
THE WITNESS: Wladimir, W-l-a-d-i-m-i-r. 
THE COURT: You may proceed. 
BY MR. DIETZ: 
Q. What is your address, sir? A. 151 Central Park West, New 
York City. ; 
Q. Doctor, would you state your last name again and spell it, 
please? A. E-l-i-a-s-b-e-r-g. 
Q. You are a doctor of what, sir? A. Tama doctor of medicine 


and of philosophy. 
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Q. And what colleges did you attend? A. I attended the Berlin 

College, the Heidelsberg College, and the Munich University College. 
539 Q. And what degrees did you gain? A. M.D. and Ph.D. 

Q. Have you ever given any lectures on the field -- well, strike 
that, please. What associations are you a member of? A. Iam a fellow 
of the American Psychiatric Association, I am a fellow of the New York 
Academy of Medicine, Iam a member of the American Psychological 
Association, Iam a member of the American Sociological Association, and 


of related local associations, for instance, of the New York Association of 


Clinical Psychiatry and so on. 

Q. Doctor, would you please, sir, move forward and speak into 
the microphone. We must be sure that even the last juror here will be 
able to hear you. Are you associated or do you hold any title in the 
Association for Psychiatric Treatment of Offenders? A. Yes, I was for 
seven years the president of this association. 

Q. And what type of offenders were treated? A. Mostly sexual 
offenders. 

Q. Any homosexuals? A. Many. 

Q. Did you have anything to do, sir, with the American Law Institute 
Draft No. 6 for obscenity? A. Yes. 

Q. Are you quoted in any way? A. Yes. 

THE COURT: You are trying to qualify the witness in what capacity 
as an expert? 

MR, DIETZ: As an expert. 

THE COURT: In what capacity? Asa psychiatrist or physician or 
what? 

MR. DIETZ: As an expert psychiatrist in the field of obscenity. 

THE COURT: Obscenity is no part of psychiatric science. We have 
a jury to decide what is obscene; but he is a qualified psychiatrist and if 
that is what you want to qualify him as, it is sufficient. 

MR. DIETZ: All right. If I might just ask two more questions, Your 
Honor. 

THE COURT: Very well. 
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BY MR. DIETZ: 
Q. Have you ever written any books or articles? A. Yes,I have. 
Q. On what subjects, sir? A. On psychiatric subjects and also 

on the question of art immoral or immortal. 

Q. How many books in all have you written? A. Sixteen books, 
Q. How many articles of yours have been published? A. 302. 
THE COURT: I think we have had enough. | 
MR, DIETZ: May I ask one further question, Your Honor? 
THE COURT: Yes, indeed. 

BY MR. DIETZ: 


Q. Dr. Eliasberg, have you in conjunction with another doctor 


conducted a study on obscenity and pronography? A. I have, yes. 
Q. And what did that study consist of? 
THE COURT: I think we have had enough of the witness’ s life 
history. Let us proceed. 
BY MR, DIETZ: 
Q. Doctor, I show you Government's Exhibit 1-4; 12-A, and 18-A. 


I ask you to examine the camtents of each. A. I have examined them. 

THE COURT: You may proceed. | 

MR, DIETZ: Yes, sir. 

BY MR. DIETZ: 

Q. Doctor, would you pick up the first exhibit there? Was it 18-G? 
A. Ihave it. 

Q. All right. Now, Iask you, sir, in your opinion, whether or not 
to the average person the dominant theme of the material that you are 
examining, taken as a whole, would appeal to the prurient interest? 

THE COURT: Before the witness answers, I notice you directed 
your question to only one of these pictures. Are you going to ask a separate 
question concerning each picture? | 

MR, DIETZ: I had hoped to with this witness, Your Honor. 

THE COURT: I shall not permit you to doit. I will permit you to 
proceed as you did with the other witnesses. | 

MR, DIETZ: Thank you, Your Honor. 

THE COURT: I want to remind you that I told you this morning that 


186 
we don't allow ordinarily more than two experts. On your representation 
that you had already made arrangements for two others. I felt that if it 
would not take too long, I would let you put on the others, but you can't prolong 
it the way you are doing now. 

MR. DIETZ: May I thank Your Honor for permitting me to put on 
this witness. I realize you are very gracious on that; and I will, therefore, 
change my question. 

THE COURT: I would be glad if you would. 

BY MR. DIETZ: 

Q. Doctor, considering all of those photographs contained in 
Government's Exhibits 11, 12, and 18, all of which are before you now, 
and you have just examined them, can you tell us in your opinion whether 
to the average person the dominant theme of that material before you taken 
as a whole appeals to prurient interest? A. No. The answer is no. And 

I ask Your Honor to give -- 

THE COURT: You have answered the question. 

BY MR, DIETZ: 

Q. And what do you base that opinion upon? I say, what do you base 
that opinion upon, no, that it would not appeal to the prurient interest of 
the average person? A. I base it on investigations which I have done with 
large material and with 290 students both male and female that were exposed 
to works of art and also to other works, to literary works, and on the exper- 
ience which I have gained in this way. 

MR. DIETZ: Thank you, Doctor. You may inquire. 

CROSS EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. Well, let me ask you this, sir. Have you ever given a galvanometer 
test? A. Ihave. 

Q. And is it not a fact, sir, that in elementary psychology that is 
one of the first things that you learn? A. Whether it is the first, I cannot 
Say. It is one of the things that are taught in psychological courses. 


Q. Yes, sir. And is it not a fact, sir, that among young people 


and juveniles and even young adults that the mere mention of the word kiss 
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will give you a reaction? A. Yes, it may happen in certain cases. 

Q. In fact, you get a reaction with a hungry person if you mention 
orange, isn't that true? A. Oh, yes. 

Q. You mean to tell me, sir, you would not get reaction from 
those photographs from an average person? A. What do you calla 
reaction? 

Q. Anything, sir, that would be a deviation from the normal, 
either a curiosity, a disgust, or a lascivious longing on the part of a 
homosexual, A. I can say in the same sense that you mentioned before, 
the orange, anything may evoke any response. 

Q. Yes, sir. So there could be a reaction by the jury who are the 
factfinders in this particular case to that material which would in your 
estimation find it to be an appeal to their prurient interest, isn't that 

true? A. You mean to say whether such a thing is possible? 

Q. And probable. A. No. Probable, that is not the case, but 
possible, anything is possible. 

* * * * 1 ok 

Q. Iam going to show you, which for the record, Your Honor, is 
Exhibit 11-D, which shows a rather scrawny individual with a bad need of 
a haircut and a decent meal and obvious attention to the photograph centered 
on the pelvis and the penis of that defendant. Now, tell me, sir, if you 
found that particular photograph with others similar to these that you have 
had displayed held by your grandson, in his room, looking at those photo- 
graphs, sir, would that affect your decision as to whether or not that had 
any appeal to prurient interest? A. No, not the way you asked me, because 

you asked me for an average population, and I construed that to 


mean adult persons. I would not think that these pictures should be given 
to children. 

Q. You do not believe they should go to children? A. No. 

Q. How about young females? A. I can base my answer on 


experience which I had, namely with the age bracket of between eighteen 
and twenty; and there I found that the exposure of the malé genital is in no 
way provocative of lust or whatever you want to call it; and if you wish me 
to, sir, I have material here which was exposed to them; and I can show it. 
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I have a viewer here. If you wish me to, I can show you that and show 
you that this particular thing which is very Similar to this here was not 
judged by -- 
* * 
BY MR. SMITHSON: 

Q. Now, Doctor, anyone, should we take a young lad of fourteen 
years of age, would he have a curiosity if he saw those particular photo- 
graphs or that photograph, 11-D, and the others? 

a * * * * 

THE WITNESS: Would you explain, please, what you mean by 

curiosity so I am able to answer that question? 
BY MR, SMITHSON: 

Q. Well, curiosity, sir, is not a word of art. Iam speaking of 
curiosity as it is used in the everyday language, the vernacular of the 
citizens in this city. A. It might arouse their curiosity in this 
average meaning of the word. 

Q. Yes, sir. And if it came, sir, to some others, there would ° 
be a disgust from this material, would there not? A. Iam not convinced 
of that at all. 

@. That no one would have a disgust from viewing any of this 
material? A. You mean, this picture here? 

Q. That and the others here. A. I don't think so, that a normal boy 
or for that matter a girl of our times would have a disgust. I don't think 
that at all. 

Q. You don't think any girl of our particular time would have any 
disgust from looking at this particular material? A. I didn't Say any girl. 
I said the average girl. There may certainly be girls who would have, sir. 

Q. Now, tell me this, sir, would you show that material to your 
sons or daughters? A. AsIsay, my daughters are all grown up, and I 
would have no hesitation whatsoever to show them those pictures. 

Q. Tell me, sir, are all your daughters married? A. Two are; 
two are not. 


Q. Tell me, sir, would you show that material, be they adult or 
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juvenile, to your unmarried daughters? A. No hesitation. 

Q. No hesitation? A. No hesitation. 

Q. And you would have no feelings, sir, that such interest that they 

might have if they possessed this material was of a lewd or 
lascivious nature if you caught them with a collection of this material, is 
that your testimony? A. May I ask you to repeat that question. 

Q. That you would feel, sir, that there was no lewdness or no 
lasciviousness in their nature if they were found with such material, is 


that your testimony? A. I would say I would not expect them to have that, 


but I would not hesitate if I had that material, for instance, to ask them 


their opinion as to what they think of it. 
* * * * 


Q. Are you being paid a fee to testify? A. Yes. : 
* * * * 


THE WITNESS: Five hundred dollars. 

* * * * 
REDIRECT EXAMINATION 
BY MR. DIETZ: 

Q. Iask you, sir, in your opinion, would those pictures before 
you appeal to the prurient interest of the jurors if they were average 
members of our community? 

MR. SMITHSON: I believe it is an objectionable question, Your 
Honor, and not the subject of redirect examination. | 

THE COURT: Yes, I think this is not proper redirect, 

MR, DIETZ: I thought that Mr. Smithson had asked the Doctor 
what impression the jurors would have -- | 

THE COURT: If you were to ask permission. ‘to reopen your direct 
examination for the purpose of asking that question, { would be inclined 
to do so. 

MR. DIETZ: May Iso move the Court for leave to reopen ? 

THE COURT: Very well. You may answer the question. 

THE WITNESS: Would you be good enough to repeat the question. 

THE COURT: Read the question, please, Mr. Reporter. 

(The Reporter read the last question. ) : 
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THE COURT: I am going to exclude that question, because I don't 


think you have a right to ask a question of that sort. 

MR, DIETZ: All right. 

THE COURT: I don't think you should use them as an example. 

MR. DIETZ: All right. 

* * 
BY MR. DIETZ: 

Q. Doctor, in response to a question from Mr. Smithson regarding 

curiosity being aroused, is it your opinion, sir, that a young man, 
young boy in the age group stated by Mr. Smithson, between sixteen and 
twenty-one, who viewed those photographs in front of you would have a 
morbid curiosity developed in his mind regarding sex or lewdness or 
lasciviousness? A. No, no. If he was not morbid before, that would not 
arouse his morbidity. 

Q. My last question, Your Honor. Doctor, in your Opinion, would 
showing those pictures to anyone under the age of twenty-one, male or 
female, cause the viewer, could it cause the viewer to become a homo- 
sexual or a lesbian or cause the viewer to become anything abnormal? 

A. Here I can answer definitely no. I have treated quite a lot of homo- 
sexuals that were referred to me by the courts. 

THE COURT: No, no. 

THE WITNESS: And, Your Honor, I can say that none -- 

THE COURT: No, no. You may not do that, Mr. Witness. You 
will have to confine yourself to answering the question. 

THE WITNESS: No. 

BY MR, DIETZ: 

Q. Upon what do you base that opinion? A. On my experience, 
and a rather large experience. 

Q. And what is that experience? 

THE COURT: I think you are going far beyond the proper scope of 
redirect examination, way beyond. 

* * * 
THE COURT: Does the defense rest? 


MR. DIETZ: Yes, it does, Your Honor. 
* * * * 


191 


MR. SMITHSON: The Government rests. 
* * * * 


THE COURT: Very well. 
No. 8 overlaps some of the other matters. I will cover it in 


substance. 

I have passed on No. 1, Mr. Dietz. 

MR, DIETZ: You denied Defendant's No. 1. 

THE COURT: Iam going to deny No. 2. That is a fine piece of 
literature. It is a piece of fine writing. | 

* * * * * 

THE COURT: No. 3 is granted. That is what I am going to use 
as the standard. | 

Iam going to deny No. 4 because that is an enlargement on No. 3. 

* * * * Heer 

THE COURT: No. 5 is denied because it is largely a duplication 
of No. 3 and No. 6 is a duplication of No. 3, and I will deny it for that 
reason. Iam going to deny No. 7. : 

MR. DIETZ: You are denying No. 7, Your eae 

THE COURT: Yes. I am not going to instruct the jury that 
advertising material is obscene. 

MR. DIETZ: As a matter of law? 

THE COURT: No, certainly not. I think there is a basis for 
holding those pictures to be obscene. 

MR, DIETZ: The circulars? 

THE COURT: Yes. Those large blackouts are very significant. 
They are not just ordinary, modest fig leaves. 

Iam going to deny No. 8. 

MR. DIETZ: Now, may I make a motion, Your Honor? 

THE COURT: What is the motion? ae 

MR, DIETZ: Well, the Government has rested its case. I would like 
to move the Court now at the close of all the evidence to enter a judgment of 
acquittal on all the counts of the indictment, Your Honor. 


THE COURT: The motion is denied. Thank you, gentlemen. 
* * * * * 


Washington, D. C. 
Friday, March 18, 1960 


* * * 
572 MR. DIETZ: Excuse me just one second, please; I left my book. 
The first, I would request Your Honor to instruct the jury that 
they must find beyond a reasonable doubt that the defendant knew, or 
should have known, that the pictures in evidence were obscene, and that 
the defendant had a criminal intent to violate the statute when he know- 


ingly mailed them, before they can convict him. That will be the first 


one. 
THE COURT: Denied. 
MR. DIETZ: Yes, sir. 
* * * * * 
573 THE COURT: No, I am using the definition of obscenity from the 
Roth case. 

MR, DIETZ: Oh, well, at page 490 of 354 U.S. -- page 490, in the 
opinion of Justice Brennan, he cites the trial Court's instructions -- 
page 490, the top thereof -- and this defendant would also ask this Court -- 

THE COURT: What are you referring to? 

MR. DIETZ: The top of the page. 

THE COURT: I have page 490 here. 

MR. DIETZ: The top of the page. The instruction which was given 
by the trial Court in the Roth case: The test is not whether it would 
arouse sexual desire or sexually impure thoughts to those comprising 
a particular segment of the community. 

THE COURT: Are you referring to the request that you just made, 
or are you bringing up another point? 

MR. DIETZ: This is another instruction, Your Honor. 

THE COURT: Oh, I see. This is another instruction. 

MR. DIETZ: The other one you ruled on; that is finished. 

I am asking Your Honor if you will instruct the same way in our 
case that the Judge in the Roth case instructed the jury in New York, 
particularly that first paragraph regarding a particular segment of the 
community, the young, the immature, the highly prudish, et cetera. 
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574 THE COURT: I decline to adopt counsel's language. In fact, I 
hardly ever do. Iam going to instruct the jury, however, as I have 
indicated, that the test is not the effect of the publication on any particu- 
lar group or class of people in a community, but on the average person 
in the community. ! 
MR. DIETZ: On this, are you going to also state that it is not the 
effect upon particularly susceptible groups, like homosexuals? 
THE COURT: No, no; I think that the general aa is 
sufficient. | 
MR, DIETZ: All right. Well, then, I think that I have already 
offered you an instruction with those terms, particularly susceptible 
groups, Your Honor. | 
THE COURT: Ido not recall whether you did or not, but if you did 
not, let it be considered that you are now asking for it, and Iam denying it. 
MR. DIETZ: All right. Now, Your Honor, yesterday I made -- at 
the close of the Government's case, I made a motion to dismiss all the 
counts in the indictment. I did not state my ground. | 
THE COURT: I assumed for insufficiency of proof. 
MR. DIETZ: Well, I would like to state the ground in this way: 
That from all of the evidence that the Court should, as a matter of law, 
find these pictures to be not obscene under the Roth case decision, the 
test laid down, and to be protected by the Constitutional guarantees of 
the First Amendment. 
THE COURT: Very well. 
MR. DIETZ: That was the ground. 
Now, Your Honor, in going over my notes last night, I noticed in 


my notes regarding counts 16, 29 and 30 of the indictment, that the cir- 
culars which were admitted in evidence were those relating to "Classic 
Style." Now, there could have been others, but these are the ones I had 
in my notes regarding counts 16, 29 and 30. 


Now, if I might continue, Your Honor, there have ee no pictures, 


photographs, introduced in evidence in any way which refers to "Classic 
Style," or which are portrayed in the advertisement under "Classic Style." 
Does the Court follow me? 
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THE COURT: There does not have to be. The question is, in each 
instance, whether a person receiving the invitation to buy or to subscribe 


would construe the invitation, that is, the average person, as an invitation 
to buy something that is obscene. 

MR. DIETZ: Well, -- 

THE COURT: That is the theory on which I am going to submit the 
matter to the jury. So the defendant's guilt or innocence on charges of 
sending through the mails information where obscene matter can be 

obtained does not depend upon what was actually being sent in 
response to the invitation, but whether the invitation could be construed 
by the average person receiving the invitation as an invitation to buy 
obscene material. 

MR. DIETZ: I might state to Your Honor that I have read three 
cases which uphold that version, but I wanted Your Honor to note in this 
case that I make this motion regarding Counts 16, 29 and 30 of the indict- 
ment, on the grounds that there were no photographs introduced to sub- 
stantiate that the photographs were obscene. That is just the motion. 

THE COURT: Motion denied. 


* * * 


MR. SMITHSON: 

* * * * * 

We go then to the consideration of this argument by Mr. Dietz of 
the illustrious position occupied by the four experts. All four were 
psychiatrists or psychologists. However, at no time during their testi- 
mony, contrary to Mr. Dietz's assertion, did they say that this material 
was not obscene. They said in their opinion as a psychologist or a 
psychiatrist it did not appeal to prurient interest and then-- 

MR. DIETZ: I object to that, Your Honor. I think that is unfair 
argument since Your Honor-- 

THE COURT: Just a moment. Whether an argument is fair or 
not is not the point. Has counsel gone outside the record? 

MR. DIETZ: Yes, Your Honor. 

THE COURT: Objection overruled. I think this is an entirely 
permissible argument and it is entirely within the record. 
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MR. DIETZ: Thank you. 
THE COURT: You may proceed, Mr. Smithson. 


* * * * lok 


MR. DIETZ: Your Honor, while we are here, may I take this 
opportunity to state the grounds for my objection to what'I called unfair 


argument by Mr. Smithson? 

THE COURT: Yes, you may. 

MR. DIETZ: His argument to the jury, as Your Honor recalls, 
was that none of the psychiatrists said these pictures were obscene. The 
Court did not allow this counsel to ask that question of the psychiatrist. 
The Court limited this counsel to the particular way that the question 
was to be phrased, because the Court said the question whether or not 
it is obscene is the jury question, and you would not allow me to ask the 
psychiatrists if it was in their opinion obscene. 

THE COURT: I don't recall that you tried to. 

MR. DIETZ: I followed Your Honor's seals as you laid out 
the question. 

THE COURT: No, I did not lay out any question. I said that I was 
going to instruct the jury as to what the test of obscenity was and that 
the test of obscenity that I would use is that set out by the Supreme Court 
in the Roth case. I did say that the opinion of an expert must be respon- 
sive to the test. I did not use the word responsive, but that was the tenor 
of my remarks. 

MR. SMITHSON: The reason for Mr. Dietz's objection, Your Honor, 
I think, has escaped his own memory, because in the course of his argu- 

ment he stated that the four experts stated that it was not obscene, 
and I was answering his argument. That is what F'think he took objection 
to, and I think what he did was to forget the words which he chose to use 
in his statement to the jury. , 

MR. DIETZ: Well, I would have to read back ‘what I said in all 
honesty. 

MR. SMITHSON: I don't know whether you did or not. 

THE COURT: Frankly, I think it is a minor matter anyway. 


* * * * 1% 
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| Filed March 23, 1960] 


DEFENDANT'S REQUEST FOR 
INSTRUCTION NO. 1 


The jurors are instructed that the phrase "prurient interests" of 
persons means persons having lascivious longings or lewd longings or 
desires. 

“Lascivious” means wanton; lewd; lustful or tending to produce 
lewd emotions. 

"Lewd" means wicked; worthless; base; lustful; lascivious or 
unchaste. 

Therefore, to appeal to the prurient interests of an average person, 
applying contemporary community standards, the photographs in evidence 
must appeal to the lewd, lustful, unchaste, and lascivious interests of a 
normal, average, person, and you must find beyond a reasonable doubt 
that the photographs in evidence were intended by the defendant for the 
purpose of appealing to such prurient interests of the average, normal 
person, applying contemporary, community standards. 

[ Denied ] 


| Filed March 23, 1960] 


DEFENDANT'S REQUEST FOR 
INSTRUCTION NO. 2 


The jurors are instructed that sex and obscenity are not synonymous. 
Obscene material is material which deals with the subject of sex in a man- 
ner appealing to the prurient interests. The portrayal of sex, in art is not 
itself sufficient reason to deny material the constitutional protection of 
freedom of speech and press contained in the First Amendment. 

Sex, a great and mysterious motive force in human life, has indis- 
putably been an object of absorbing interest to mankind through the ages; 
sex is one of the vital problems of human interest and public concern. It 
is therefore, vital that the standards for judging obscenity safeguard the 
protection of freedom of the speech and press for material which was not 
treating sex in a manner intended to appeal to the prurient interest of the 


- viewer. | Denied] 
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DEFENDANT'S REQUEST FOR 
INSTRUCTION NO. 3 


The members of the jury are instructed that in considering whether 
or not the photographs in evidence are obscene, you must first consider 
whether or not to the average, normal person, applying contemporary 
community standards, these photographs in evidence would appeal to the 
prurient interest of said average, normal person in the community. 

[ Granted ] , 


| Filed March 23, 1960] 


DEFENDANT'S REQUEST FOR 
INSTRUCTION NO. 4 


The jurors are instructed that the possible effect these photographs 


admitted in evidence might have upon children or upon persons of extra- 
ordinary susceptibility to evil influences is not to be considered by the 
jurors in their decision as to whether or not the photographs are obscene. 
The test for deciding whether or not the photographs in evidence are 
obscene is to consider whether to the average, normal person, applying 
contemporary community standards, upon viewing same, the photographs 
would appeal to the prurient interest of said average, normal person; or 
whether or not the photographs would appeal to the lewd, lascivious, 
unclean and unchaste interests, of the average, normal person of this 
community. 

| Denied ] 
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DEFENDANT'S REQUEST FOR 
INSTRUCTION NO. 5 


The jurors are instructed that simple, nude photographs even 
though they depict an entire male or female nude person, are not itself 
obscene material. To be considered obscene, the jurors must first find 
beyond a reasonable doubt that the nude photographs were intended to 
appeal to the prurient interest of an average, normal person of the com- 
munity. To be obscene, the photographs must be calculated to deprave 
the morals of an average, normal member of the community who might 
view them, or lead to impure thoughts or purposes in the minds of the 
average, normal persons of the community who views them. Nudity in 
art has long been recognized as the reverse of obscenity. 

| Denied ] 


| Filed March 23, 1960] 


DEFENDANT'S REQUEST FOR 
INSTRUCTION NO. 6 


The jurors are instructed that the test of whether or not the photo- 
graphs in evidence are obscene is not whether the individual juror is of 
the opinion that the photographs are nice or not nice, whether or not the 
individual jurors likes or dislikes same; or whether or not the individual 
juror feels that the photographs are good or bad examples of art photo- 
graphs. Since, if the jurors decide that the photographs were intended 
by the defendant to be used for artistic purposes then the jurors must 
find that the photographs are not obscene or intended to appeal to the 


prurient interest of the average, normal person in the community. The 


jurors are instructed that contemporary, community standards means 


what materials are accepted in our times by the community as a whole. 
In deciding this matter the jurors may consider the different types of 
art work generally on display, examples of calendar photographic art, 
photographs contained in magazines and books and motion pictures 


available to the community. 
| Denied ] 
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DEFENDANT'S REQUEST FOR 
INSTRUCTION NO. 7 


The jurors are instructed that as a matter of law the advertise- 
ments in evidence are not obscene, lewd, or lascivious but are admitted 
in evidence only for the limited purpose of attempting to prove that the 
defendant sent through the mails advertisements where obscene, lewd 
and lascivious materials could be obtained. : 

| Denied ] 


[ Filed March 23, 1960] 


DEFENDANT'S REQUEST FOR 
INSTRUCTION NO. 8 


The jurors are instructed that the defendant is entitled to exercise 
the same prerogatives as those exercised by every other group operat- 
ing within the framework of contemporary community standards. This 
means that the defendant is entitled to circulate nude photographs under 
the same Constitutional guarantees of freedom of speech and press as 


are Time Magazine, Life Magazine, etc. . . . Ifthe jurors find that 


the photographs in evidence do not appeal to the prurient interests of 
an average, normal person of the community. 
| Denied ] 


| Filed March 23, 1960] 
GOVERNMENT'S PROPOSED INSTRUCTION NO. 1 

It is charged in all but Counts Five, Twelve and Twenty that the 
material mailed in these twenty-seven counts constituted information 
where such obscene, lewd, lascivious, indecent and filthy material could 
be obtained and it is the government's claim that the material purchased 
from the defendant through test correspondence, the lists and other para- 
phernalia obtained from the defendant's possession at the time of his 
arrest and which have been offered and received in evidence furnish sup- 
port for the establishment of the essential elements of the offense charged 
in these twenty-seven counts. | Denie a] 
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| Filed March 23, 1960] 
GOVERNMENT'S PROPOSED INSTRUCTION NO. 2 
It is charged in all but Counts Five, Twelve and Twenty that the 
material mailed in these twenty-seven counts constituted information 
where such obscene, lewd, lascivious, indecent and filthy material could 
be obtained and it is the government's claim that the material purchased 
from the defendant through test correspondence, the lists and other para- 
phernalia obtained from the defendant's possession at the time of his 
arrest and which have been offered and received in evidence furnish 
support for the establishment of the essential elements of the offense 
charged in these twenty-seven counts. 
| Denied ] 


| Filed March 23, 1960] 
GOVERNMENT'S PROPOSED INSTRUCTION NO. 3 

Intent and motive should never be confused. Motive is that which 
prompts a person to act. Intent refers only to the state of mind with 
which the act is done or omitted. 

Personal advancement and financial gain are two well-recognized 
motives for much of human conduct. These laudable motives may prompt 
one person to voluntary acts of good, another to voluntary acts of crime. 

Good motive alone is never a defense where the act done or omitted 
is acrime. So the motive of the accused is immaterial except insofar as 
evidence of motive may aid determination of intent. 

| Denied in Substance ] 


Radio Officers v. Labor Board, 347 U.S. 17, 44-45 (1954) 
Standard Sanitary Mfg. Co. v. United States, 226 U.S. 20, 49 (1912) 
Kong v. United States, 216 Fed. 665 (9th Cir. 1954) 
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| Filed March 23, 1960] 
GOVERNMENT'S PROPOSED INSTRUCTION NO. 4 

As used in the statute just read, and in the indictment, and in 
these instructions, | 

OBSCENE means something which deals with sex in a manner 
such that the dominant appeal is to prurient interest; that is to say, in 
a manner such that the dominant appeal is to a morbid or abnormal 
interest in nudity and sex, as distinguished from a candid and normal 
interest in nudity and sex. 

LEWD means lustful. 

LASCIVIOUS means heedlessly lewd or lustful. 

INDECENT means offensive to modesty and delicacy. 

FILTHY describes the treatment of sexual matters in sucha 
vulgar and indecent way as to tend to arouse a feeling of revulsion or 
disgust. ! 

| Denied ] 
United States v. Roth, 237 F.2d 796, 799. 


Webster's Int International Dictionary, 2nd Edition. 
Roth v. United States, 354 U.S. 476 (Footnote 20, 487). 


| Filed March 23, 1960] | 
GOVERNMENT'S PROPOSED INSTRUCTION NO. 5 
The test to be applied in determining whether a given photograph 


or other picture is obscene is whether to the average person, applying 
contemporary community standards, the dominant or most obvious 
theme or mission or purpose of such picture, when viewed as a whole, 
and not part by part, is an appeal to prurient interest. 

In applying this test, the question involved in determining whether 
a given picture is obscene is not how the picture now impresses the 
individual juror, but rather how the picture would have impressed the 
average person, at the time of alleged mailing, in the community where 


the alleged misuse of the mails took place. 
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it is a matter of common knowledge, of which the Court takes 


judicial notice, that people differ widely in their taste with regard to 


the propriety or desirability of certain pictures. What may appear to 
some people to be bad taste or offensive may appear to be amusing or 
entertaining to others. Obscenity is not a matter of taste. The personal 
opinion of a juror that the material here in question is or is not offen- 
sive or in bad taste does not in itself constitute a sufficient basis for a 
determination whether or not the material is obscene. The test is how 
would the average person of the community view the material. 

[| Granted in Substance ] 


| Filed March 23, 1960] 
GOVERNMENT'S PROPOSED INSTRUCTION NO. 6 
Freedom of expression is fundamental to our system, and has 
contributed greatly to the development of the well being of our free 
society. In the exercise of the constitutional right to free expression 
which all of us enjoy, sex may be portrayed and the subject of sex may 
be discussed freely and publicly so long as the expression does not fall 
within the area of obscenity. The constitutional right to free expression 
does not extend to the expression of that which is obscene. 
| Granted as to Last Sentence] 


| Filed March 23, 1960] 
GOVERNMENT'S PROPOSED INSTRUCTION NO. 7 
It is charged in the various counts of the indictment that the 
defendant knowingly deposited for mailing and delivery in the Post 
Office establishment of the United States certain letters containing 
pictures addressed to the addressees named in each of the thirty 


counts. 
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Proof as to mailing, and as to knowingly depositing for mailing 
and delivery, of such letters, may be wholly circumstantial. And the 
evidence need not show that the accused actually mailed any of the 
alleged letters. As to the alleged use of the mails, it is enough if the 
evidence shows beyond a reasonable doubt that the accused aided or 
caused the deposit for mailing or delivery of the letters containing 
the pictures. 

| Denied ] | 


United States v. Rebhuhn, 109 F.2d 512, 515 (2nd Cir. 1940), cert. denied 
310 U.S. 629. 

Ross v. United States, 103 F.2d 600 (9th Cir. 1939). 

United States v. Kenofskey, 243 U.S. 440. 

Pereira v. United States, 347 U.S. 1 (1954). 


—————_ 


| Filed March 23, 1960] 
GOVERNMENT'S PROPOSED INSTRUCTION NO. 3 

Intent may be proved by circumstantial evidence. It rarely can 
be established by any other means, While witnesses may see and hear 
and thus be able to give direct evidence of what a defendant does or fails 
to do, there can be no eye-witness account of the state of mind with which 
the acts were done or omitted. But what a defendant does or fails to do 
may indicate intent or lack of intent to commit the offense charged. 

It is reasonable to infer that a person ordinarily intends the 
natural and probable consequences of acts knowingly done or knowingly 
omitted. So unless the contrary appears from the evidence, the jury may 
draw the inference that the accused intended all the consequences which 
one standing in like circumstances and possessing like knowledge should 
reasonably have expected to result from any act knowingly done or know- 
ingly omitted by the accused. ! 

In determining the issue as to intent the jury are entitled to con- 


sider any statements made and acts done or omitted by the accused, and 


all facts and circumstances in evidence which may aid determination of 


state of mind. 
| Granted in Substance ] 
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Morisette v. United States, 342 U.S. 246, 274 (1952) 
United States v. Cramer, 325 U.S. 1, 31-32 (1945) 
United States v. Patten, 226 U.S. 525, 543 (1914) 
Agnew v. United States, 165 U.S. 36, 50, 53 (1897) 
Forster v. United States, 237 F.2d 615 (9th Cir. 1956) 
Legates v. United States, 222 F.2d 678 (9th Cir. 1955) 
Block v. United States, 221 F.2d 786 (9th Cir. 1953), 


rehearing denied, 223 F.2d 297 
Bateman v. United States, 212 F.2d 61 (9th Cir. 1954) 


| Filed March 23, 1960] 
GOVERNMENT'S PROPOSED INSTRUCTION NO. 8 
In order to establish the offense charged, as to the defendant in 
each of the thirty counts in the indictment, the evidence must show beyond 
a reasonable doubt as to each offense charged: 
First: That, as to one or more of the pictures involved, 
the dominant theme or mission or purpose of the picture, 
taken as a whole, applying contemporary community stand- 
ards, is an appeal to the prurient interest of the average 
person; that is to say, such picture or pictures, when viewed 
in entirety as a whole, and not part by part, go substantially 
beyond the community limits of candor in the description or 
representation of matters relating to sex or nudity; 
Second: That the accused willfully deposited an envelope 
containing such picture or pictures for mailing and delivery 
by the Post Office establishment of the United States; and 
Third: That the accused knew the contents of such 
picture or pictures at the time of depositing the same for 
mailing and delivery. 


Roth v. United States, 354 U.S. 476 
Morissette v. United States, 342 U.S. 426 


[ Filed April 19, 1960] 


Washington, D.C. 
Monday, March 21, 1960 


* * oe 
[JURY CHARGE] | 
HOLT ZOFF, J.: Ladies and gentlemen of the jury, this has been 
a long trial, and now we have reached its final stage when the issues are 
going to be submitted to you for final decision. 
The trial has been long, because there were a great many items 


of evidence to be introduced, and, although we used as ina shortcuts 


as possible, it still tooktime. y 

While perhaps, at first blush, the case seems a bit complicated, 
actually it is not complex at all. The ultimate issues for you to deter- 
mine are simple. They are not involved, and can be reduced to two single 
questions. I shall endeavor in my remarks to simplify the issues and to 
limit them to the matters that you actually have to decide. 

The defendant, Herman L. Womack, is on trial on charges, numer- 
ous charges of sending certain prohibited material through the mails. 
Specifically, he is charged with sending through the mails two classes 
of prohibited materials: First, circulars, indicating where and from 
whom and how obscene photographs may be obtained; and second, mail- 

646 ing obscene photographs. | 

It becomes your duty to determine whether the defendant is guilty 
or not guilty of the offenses with which he is charged. You must reach 
your conclusion solely on the evidence introduced in this case. You 
must arrive at your findings and your verdict calmly, deliberately and 
impartially without any feeling or emotion. You must not be swayed by 
eloquence or influenced by oratory, but must decide the case, as I said 
a moment ago, solely on the evidence and on the legitimate arguments 
that can be made in regard to the evidence that appeal to your intellect. 

The only question for you to determine is whether the defendant 
committed the offenses charged in this indictment. Everything else is 


extraneous and must be laid to one side. 
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The only person who is on trial in this case is the defendant him - 
self and no one else. 

As I said a moment ago, the indictment charges two different 
classes of offenses, to which I shall refer presently in greater detail. 

The indictment consists of thirty-one separate counts, each charg- 
ing a separate offense. Out of the thirty-one counts, two have been 
abandoned and dismissed by the Government. They are counts nine 
and thirty-one. Consequently, you, ladies and gentlemen of the jury, 

647 will pass only on the remaining twenty-nine counts. And you will 

render a separate verdict as to each of the twenty-nine counts. In each 
instance, your verdict must be either guilty or not guilty. 

Before proceeding with my instructions, I want to remind you, 
as perhaps all of you have heard before in other cases, it is the function 
of the Court, that is, it is my function, and I should say, my duty, to 
instruct the jury as to the law that must govern the disposition of the 
case on trial. You, ladies and gentlemen of the jury, are bound and 
obligated to take the law from the Court, and to follow the Court's 
instructions as to the law. But the jury decides the facts. You, ladies 
and gentlemen of the jury, are the sole judges of the facts, and you must 
determine the facts yourselves on the basis, and solely on the basis, of 
the evidence introduced at this trial. 

In addition to instructing the jury on the law, the Court has still 
a further function to perform, and that is that the Court may summarize 
the evidence and comment on the facts and on the evidence in order to 


aid and assist the jury in reaching its conclusions. But the Caurt's 


summary of the evidence or the Court's discussion on the facts and the 
evidence are not binding on you, and you need attach to them only such 
weight as you deem wise and proper. If your recollection of the evi- 
dence differs in any particular from the Court's recollection, then it 

648 is your recollection that must prevail, because, as I said a 
moment ago, the final decision of the facts is solely within your domain. 
My instructions are binding on you only as concerns the law. 
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I shall begin my instructions on the law by summarizing a few 


general principles of law that are applicable to all criminal cases. Some 
of you, perhaps all of you, have heard them summarized jin other cases in 
which you participated, but it is my duty, even at the risk of wearisome 
repetition, to bring them to the attention of the jury in each case separately. 
First, the fact that a defendant has been indicted and is charged with 
a crime is not in itself to be taken as an indication of guilt, because the 
indictment is merely the procedure and the machinery by which a defendant 
is brought before the Court and is placed on trial. | 
Second, every defendant in a criminal case is presumed to be innocent. 
This presumption of innocence attaches to him throughout the trial. 
Third, the burden of proof is on the Government to prove the defend- 
ant's guilt beyond a reasonable doubt. Unless the Government sustains 
this burden and proves beyond a reasonable doubt that the defendant has 
committed every element of the offense charged, the jury must find him 
not guilty. 
What, then, is proof beyond a reasonable doubt ? Proof beyond a 
649 reasonable doubt does not mean proof beyond all doubt whatsoever. 
It means proof to a moral certainty, and not necessarily proof to an 
absolute or mathematical certainty. By reasonable doubt, as its very 
name implies, is meant a doubt based on reason. A doubt, as I say, based 
on reason, and not just some whimsical speculation or some capricious 
conjecture. Proof beyond a reasonable doubt may be defined as such 
proof as will result in an abiding conviction of the defendant's guilt on 
your part; such a conviction as you would be willing to act upon in the 
more weighty and more important matters relating to your own affairs. 
In determining whether the Government has established the charges 
against the defendant, you will consider and weigh the testimony of all of 
the witnesses who have testified at this trial, the documents that have 
been introduced, and all of the circumstances concerning which testimony 
has been given. 
Circumstances frequently cast an illuminating light on oral testi- 


mony. 
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You are the sole judges of the credibility of the witnesses. I mean 


by that that it is for you and for you alone to determine whether to believe 


any witness, the extent to which any witness should be credited, and the 
weight to be attached to the testimony of any witness. 

650 If you find that any witness wilfully testified falsely as to any 
material fact concerning which that witness could not have been reasonably 
mistaken, you are then at liberty, if you deem it wise to do so, to dis- 
regard the entire testimony of that witness, or any part of that witness's 
testimony. 

This brings me to a detailed consideration of the charges involved 
in this case. The evidence in this case comes from two distinct sources. 
Some of the material, it appears, that has been introduced, was turned 
over to the authorities by the persons to whom it was mailed and who 
received it, and who made a complaint that it was mailed to them or to 
their children. Some of the material was obtained by post office inspec- 
tors, after these complaints were received, by means of sending for it 
in the names of fictitious persons. Such methods of detecting crimes 
and apprehending criminals are sanctioned by law and morals alike. 
Without the use of such methods, many crimes may be undetected and 
unpunished. Artifice and stratagem may be employed to catch persons 
engaged in criminal enterprises. 

I said to you a few moments ago that the charges involved in this 
case may be divided into two groups: One, sending through the mails 
material offering for sale obscene photographs and giving information 
where they can and how they can be obtained; the other, mailing obscene 
photographs through the mails. I shall take up those two classes of 

651 charges separately. 

As to the first type of charge, the pertinent statute enacted by 
Congress provides: 

"Every obscene, lewd, lascivious, indecent, filthy 

or vile article, matter, thing, device or substance is 

declared to be nonmailable matter and shall not be con- 

veyed in the mails or delivered from any post office or 


by any letter carrier." 


209 


The statute further provides: 


"Every written or printed card, letter, circular, book, 


pamphlet, advertisement, or notice of any kind giving infor- 
mation, directly or indirectly, where, or how, or from whom, 
or by what means any such mentioned matters, articles, or 
things may be obtained, is declared to be nonmailable matter 
and shall not be delivered in the mails or delivered from any 


post office or by any letter carrier." 


In other words, to paraphrase this statute simply: ‘Any material 
that gives information where or how or from whom or by what means 
obscene literature or photographs may be obtained is nonmailable matter. 

And then the statute goes on to provide, as follows : 

"Whoever knowingly uses the mail for the mailing, 

carriage in the mails or delivery of anything declared by 

this section to be nonmailable, or knowingly causes to be 

delivered by mail, according to the direction thereon, or 

at any place at which it is directed to be delivered by the 

person to whom it is addressed, shall be punished by the 

penalty that the law prescribes." | 


In other words, to simplify the statute: The statute punishes anyone 
who knowingly mails or causes to be mailed anything that gives information 
where, how and from whom or by what means obscene matter can be ob- 
tained. The word "knowingly," as used in the statute, means that the 
accused must know the contents of the material that is being mailed; and 
also he must know that it is being sent through the mails. Naturally, 
knowledge cannot be proven directly, since it is impossible to delve into 
the recesses of the mind of another human being and see his mental opera- 
tions. Knowledge, therefore, may be inferred from circumstances, from 
things said, from things done, and even from the act itself. 

In this connection, and bearing on the question of knowledge, there 
were introduced in evidence certain photographs that were located in the 


defendant's office and that he said he had obtained from a photographer. 
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These photographs were admitted in evidence solely for the limited pur- 
pose of tending to show knowledge, intent and motive on the defendant's 
part, and for no other purpose. The jury has a right to consider them 
only as a circumstance bearing on the question of the defendant's knowl- 
653 edge, intent and motive, and nothing else. They are not involved in 
the specific charges on which the defendant is being tried. 

While it is not necessary for the Government to prove motive ina 
criminal case, nevertheless evidence of a motive, if it is available, is 
always admissible in a criminal case, because evidence of motive frequent- 
ly throws a light on the conduct of a person. Proof of motive may be used 
as a legitimate help in arriving at the ultimate act or in interpreting a 
person's conduct, 

Coming back to the specific offenses charged in the indictment, I 
repeat, one group of charges is that the defendant mailed circulars and 
other material offering obscene photographs for sale, and indicating where 
and how they may be obtained. Such violations are charged in counts one, 
three and four; counts six, seven and eight; counts ten and eleven; counts 
thirteen, fourteen, fifteen, sixteen, seventeen, eighteeen and nineteen; and 
counts from twenty-one to thirty, inclusive. 

As to each of these counts, the Government introduced evidence 
tending to show that circulars or similar material inviting orders for 
photographs were mailed in Washington, D. C., to the persons named in 
the various counts to which I have just referred. The Government con- 
tends that the text of these circulars and its illustrations would convey 

654 to the average person the thought that what was being offered for 
sale were obscene photographs, and that the average person receiving 
these circulars would so understand this material. The circulars them- 
selves were introduced in evidence, of course. The return address on 
the envelope, in each case, was a post office box in the Benjamin Frank- 
lin Station in Washington, D. C. Evidence was introduced to the effect 


that the defendant personally made the application to the post office for 
the box. 

The defendant took the witness stand and testified in his own behalf, 
as he had a right to do. He did not deny that he caused this material to 
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be mailed. In fact, it is the understanding of the Court that the fact of the 
mailing by or on behalf of the defendant is admitted, but that the defendant 
disputes that the material is of the type prohibited by statute. 

It is for you to determine whether, in your opinion, to the average 
person, these circulars conveyed information that obscene photographs 
may be purchased from the sender of the circulars. 

So much for one class of violations of law charged in this indictment. 

The second class of violations charged mailing obscene photographs 
themselves. And the pertinent statute that is applicable is in part the same 
as that applicable to the first class of charges. It provides that: 

655 "Every obscene, lewd, lascivious, indecent, filthy or 

vile article, matter, thing, device or substance is declared 

to be nonmailable matter, and shall not be conveyed in the 

mails or delivered from any post office or by any letter 

carrier.” 


The statute further provides that: 

"Whoever knowingly uses the mails for the mailing 
carriage in the mails or delivery of anything declared by 
this section to be nonmailable, or knowingly causes to be 
delivered by mail, according to the direction thereon, or at 
any place at which it is directed to be delivered by the per- 
son to whom it is addressed, shall be punished by the penalty 


that the law prescribes." 


In other words, to simplify this statute: The statute punishes anyone 
who mails or causes to be mailed any obscene, lewd, lascivious, indecent, 
filthy or vile matter, article, thing, device or substance. 

I have already told you what the law means by "knowingly," and how 


that element may be proved, and how it may be inferred. So I need not 


repeat that explanation. 

This group of violations is contained in counts five, twelve and 
twenty -- five, twelve and twenty. Each of these counts charges a separate 
mailing to a different person of certain photographs which the Government 
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contends are obscene, 

656 The photographs themselves were introduced in evidence. In each 
instance, the Government introduced evidence tending to show that the 
addressees named in these respective counts of the indictment received 
photographs in an envelope bearing the return address of a post office 
box at the Benjamin Franklin Station of the Post Office in Washington, 
D. C, As I said a moment ago, the photographs contained in these 
envelopes and received by the addressees were also introduced in 
evidence. 

And, again, I repeat that the Government introduced evidence to 
show that the defendant made the application in his own name for this 
post office box; and, again, the defendant went on the stand as a witness 
and did not deny that he mailed these photographs. It is the understand- 
ing of the Court that it is admitted in behalf of the defendant that these 
photographs were mailed or caused to be mailed by him. But the defend- 
ant denies that they were obscene. 


Consequently, as to all of the counts of the indictment submitted to 


you, ladies and gentlemen of the jury, the principal questions to be deter- 
mined are: First, whether the photographs which were mailed to some 
of the persons named in the indictment referred to in counts five, twelve 
and twenty were obscene, lewd, lascivious, indecent, filthy or vile. And 
the second question is whether the circular material referred to in the 

657 numerous other counts should be construed as conveying informa- 
tion or an invitation for the purchase of obscene photographs. 

What then constitutes obscene matter? And that, of course, is the 
crux of the case. The test of obscene matter, as laid down by law, is 
whether the particular material or publication in question charged to be 
obscene, whether, I say, the material in question would, to the average 
person, applying contemporary community standards, convey a dominant 
theme that the material being taken as a whole, would appeal to what is 
known as the prurient interest. To express the legal test in a somewhat 
different and simpler way, it is this: Obscene matter is material which 
in the average person would tend to excite an unwholesome or unhealthy 
interest in sex and sexual matters. 
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The test is whether the material would arouse sexual desires or 
sexually impure thoughts in the average person or in all those whom it 
is likely to reach. The test in each case is the effect of the publication 
considered as a whole, not on any particular class or any particular 
group, but upon all those whom it is likely to reach. 

The jury must determine the impact of the publication on the average 
member of the community. The publication must be judged as a whole, in 
its entire context, and detached or separated portions are not to be con- 
sidered separately in reaching a conclusion. | 

658 The jury must judge the material by present-day standards of the 
community. The jury must ask itself, 'Does the material offend the 
common conscience of the community by present-day standards?" 

The jury and the jury alone, are the exclusive judges of what the 
common conscience of the community is, and what the present-day 
standards of the community are. And in determining the conscience of 
the community, the jury is to consider the community as a whole, the 


young and the old, educated and uneducated, religious and irreligious, 


man,woman or child. 

In determining whether pictures or photographs of the human body 
in the nude are obscene, the jury has a right to take into consideration 
the fact whether the picture or photograph depicts the human body in a 
suggestive pose, or in a lascivious pose, with the private organs accentu- 
ated in the photographs, as though the camera was focused on that part of 
the person's body, the prominence with which the private details are 
brought out, and other similar considerations. 

In other words, the question is not whether every portrayal of a 
nude human body is or is not obscene. The question is whether the par- 
ticular pictures or photographs depicting the nude human body in the 
particular manner in which they are depicted in these pictures or photo- 
graphs are obscene. 

659 Now, in this connection, I want to call your attention to another rule 
of law: Every American citizen knows that there is a Constitutional right 
of freedom of speech and freedom of the press, or, as it is sometimes 
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called, freedom of expression. But that right, as the Supreme Court of 
the United States has held, is not an unlimited right. There are certain 
types of expressions that are not protected, and are not within this Con- 
stitutional right. |For example, there is a famous opinion by one of the 
great Justices of our country, Justice Holmes, who said that the right 


of freedom of speech does not justify a person in rising in a crowded 


theatre or crowded hall and yelling, ''Fire‘" and causing a panic. 

The law does not permit expressions that incite crime. The 
Constitutional right of freedom of speech does not extend to false adver- 
tising, for example, and so the Constitutional right of freedom of speech 
and freedom of the press does not extend to obscene matter. Obscene 
matter is not protected by the Constitution. 

Now, it is immaterial whether the defendant knew or whether he 
believed that the publication was obscene. It makes no difference if he 
thought that it was not obscene, even if he honestly thought so. The 
inquiry under the statute is whether the publication was obscene, and 
that does not depend on the defendant's opinion. That is for the jury to 
say, and if the jury find that it was obscene and was deposited in the 
mail or was caused to be deposited in the mail by the defendant, and the 

660 defendant knew its contents, the offense is complete, even if the 
defendant himself did not regard the publication as obscene. 

The character of the publication does not depend on the opinion and 
belief of the person who mails it, with knowledge or notice of its contents. 
So, too, it makes no difference if the defendant was advised by counsel 
that, in the opinion of counsel, the material was not obscene; advice of 
counsel is no defense. 

Among the witnesses who have testified at this trial, there were 
three psychiatrists and one psychologist. They all expressed the opinion, 
their personal, individual opinion, that the material involved in this case 
was not obscene. In fact, one of the psychiatrists went as far as to say 
that, in his opinion, the portrayal of the naked human body is never obscene 
under any circumstances unless it depicts the human body in the commis- 
sion of an unnatural act. 
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The defendant has a right, so I ruled, to call these witnesses; but 
you are not bound to accept these opinions. You may give to this testi- 
mony such weight as you find it is entitled to. The decision as to whether 
the material is or is not obscene must be yours. And you are not bound 
by what any expert says. You have a right to find the facts to be contrary 
to the expert opinion. As I say, the final decision must be yours, and in 

661 making this decision, while you should weigh the opinions of 
experts, you are not bound by them. Otherwise, we would have a trial 
by experts instead of a trial by jury. Our law contemplates that the 
final decision of the facts must be by the jury, and the jury is not bound 
to accept the opinions of anyone in reaching that conclusion. 

Now, I repeat what I said at the opening of my remarks, that my 
summary of the evidence -- and it has been rather sketchy, because much 
of it is not controverted -- and my discussion and comments on the facts 
and on the evidence are not binding on you. It is intended only to help 
you. You must reach your own decision on the facts. That is your func- 
tion, your duty and your responsibility. | 

You will reach a separate verdict as to each of the twenty-nine 


counts involved in this trial. And in each instance, your verdict must 


be either guilty or not guilty. And, as of course you are aware, your 


verdict must be reached by a unanimous vote. 

You have a right, in your discretion, to follow either one of two 
courses: You may either wait until you reacha verdict as to all of the 
twenty-nine counts and then bring in the verdict, or, if you prefer, you 
may bring in a partial report as you reach verdicts as to any of the 
counts. That is at your discretion. 

Are there any objections or suggestions ? 

662 MR. SMITHSON: The Government has no objections, Your Honor; 
no requests. 

THE COURT: You may come to the bench. 

* * * * ! * 

MR. DIETZ: Good morning, Your Honor. I have objection to Your 

Honor's charge to the jury in the particular that if the jurors believe that 
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the average person who sees these advertisements, that average person 
was to believe that these advertisements were for obscene material, that 
they could find the defendant guilty on those charges. Do I make myself 
clear on that, Your Honor ? 

THE COURT: Yes. 

* * * * * 

MR. DIETZ: I think that the record should indicate that I most 

respectfully object to Your Honor's charging the jurors that the test is 

663 to whether or not these circulars or photographs were obscene, 
the test is to be applied as to the impression they would have as to whether 
it is obscene or not on all those that the photographs or the pictures were 
likely to reach. I realize that Your Honor followed the -- 

THE COURT: I am not quite clear as to precisely what you object 
to. 

MR. DIETZ: Your Honor very fully explained the test for what is 
or is not obscene. 

THE COURT: But to what part do you object? 

MR. DIETZ: Then Your Honor said that the jurors can apply that 
as to what prurient interests these pictures and circulars would have on 
all those in the community it was likely to reach. 

THE COURT: Yes. 

MR. DIETZ: All right. 

THE COURT: Very well. 

MR. DIETZ: That is my second point. I most respectfully object to 
Your Honor's charge that the protection, the Constitutional protection of 
the First Amendment, does not go to obscene matter. I agree with that, 
but I feel that Your Honor should clarify that by telling these jurors that 
they must first find that this material is obscene material before they 
could decide that it is not Constitutional. 

664 THE COURT: Of course, if they do not find it is obscene, they can- 
not convict the defendant. 

MR. DIETZ: I meant that Your Honor would have to spell that out 


to the jury; they must first find that it is obscene material before they can 


say it is not Constitutionally protected. 
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Now, the last point, I most respectfully put before Your Honor is 
that I object to Your Honor's statement that, going on this question of 
knowingly, that the defendant's opinion as to whether the material was 
obscene is irrelevant, and the defendant's acting upon advice of counsel 
is irrelevant. | 
THE COURT: Yes. 
* * * 
(AT THE BENCH:) 
THE COURT: The Court has received a note from the jury: 
"Jury requests clarification on this point under Twentieth 
Count the statement’. . . containing obscene, lewd, lascivious, 
indecent, filthy and vile matter.' Must a decision be based on 


all above factors or on single one ?"' 


I propose to instruct the jury that if it fits any one, it is within the 
statute; that is, violated the statute; it does not have to fit all, but that 
in this case the Government emphasizes the word “obscene.” 

MR. SMITHSON: That is correct. 


THE COURT: The note further says: "Jury would also like to 
have a dictionary.'’ What are the views of counsel? 
MR. SMITHSON: I don't believe a dictionary should go in. 
669 THE COURT: Ido not believe so. : 
MR, SMITHSON: I believe it should be the Court's instruction. 
THE COURT: Iam going to decline unless both counsel affirmatively 


assent. 

MR. SMITHSON: I don't, Your Honor. 

THE COURT: Very well. 

(COUNSEL HAVING RETURNED TO TRIAL TABLES: ) 

THE COURT: Mr. Foreman, the Court has received your note 
reading, as follows: 

"Jury request clarification on this point under Twentieth 
Count the statement: '.. . containing obscene, lewd, lascivious, 
indecent, filthy and file matter." Must a decision be based on 


all above factors or on single one." 
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It does not have to be based on all. If the material fits any one of 
these, it is prohibited material, and the offense may be committed if the 


material is knowingly sent through the mail. 

However, in this case, the Government emphasizes the word 
"obscene," so that you might as well concentrate your attention on the 
word "obscene." 

Now, the next paragraph: 

"Jury would also like to have a dictionary." 


670 I am afraid that I am not in a position to comply with that request. 
* * * * * 
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